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ORIGINAL PAPER

Mihaela Camelia BUZATU

Aspects of the historiographical stages of the National
Rennaissance Front

Mihaela Camelia BUZATU,
University of Craiova,
Faculty of Law and Administrative Sciences
E-mail: mihabuzatu@yahoo.com

Abstract: Established by King Carol Il the National Renaissance Front had the mission to group
around the sovereign supporters of his political plan. Those charged with enrolments to the party
tried to aftract representatives of all social categories, leaders of old traditional political units, but
also representatives of national minorities; the placing of the latter in the Front was desired to be
perceived as a national consensus regarding the political regime of Romania at that time. The
Romanian leaders, given the territorial claims that some of the minorities had, considered such
an agreement absolutely necessary, inasmuch as their demands were intensified by revisionist
tendencies manifested at European level. The first agreements were signed, as expected, with
the German, Hungarian and Bulgarian minorities; although they signed applications for
membership, individual or collective, to the royal political party, most of the minorities not only
joined its doctrine, moreover, they tried to combat the F.R.N. principles from inside.

Key words: National Renaissance Front, King Carol I, national minorities, adherence
agreement, territorial claims.
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The National Renaissance Front, the party founded by King Carol Il on December 16th,
1938, was intended to be a mass party, a political party that would include among its
representatives people of all social categories. Going forward, the Romanian sovereign tried, and
to some extent also succeeded, to bring together in the F.R.N. representatives of each Romanian
traditional political organization; through his endeavour, the king intended to give the impression
of unanimous agreement of the political class, but also of citizens, regarding the Front. It was
necessary for this general approval on the new political concept to also come from national
minorities, especially that the end of the fourth decade of the 20t century had brought on the
European continent an accentuation of the contestations regarding borders drawn after World
War | and the main reason cited by opponents was that a significant number of their own
compatriots were living in other states.

Thus, once the euphoria of the early weeks of joining the single-party ended, the
authorities turned their attention to the national minorities’ who - in accordance with the
provisions of the Regulations of the law for the establishment of the Front — entered in the F.R.N.
could “value in own sections the rights provided to them by applicable laws™ . For Romania the
international situation had become quite delicate at the end of the year 1938 because of the
increase of territorial contestations coming both from Hungary and the Soviet Union on the
Romanian provinces; these claims have appeared on a favourable ground, created by the
influence growth of Hitler's Germany at European level, which had transformed bringing back all
German nationalists within the boundaries of the mother country — into a state policy.

This unfavourable context forced the leadership of our country to try to adopt a strategy
of getting closer to national minorities, by which it was desired to demonstrate a national
consensus regarding the regime established on 10th/11t of February1938 by King Carol II. The
enrolment of members of different minorities was seen by the sovereign and policymakers of
F.R.N. as the best proof of that national harmony that was destined to ensure the reduction of
claims regarding Romanian territories which, at that time, were in a rampant rise.

The magnitude of this problem has been also betrayed by the charging with its solution
of Armand Calinescu3, at that time, in the conception of the king, the most skilful politician the
new regime had; he was assisted in that endeavour by Silviu Dragomir, Minister of National
Minorities. On January 10th, 1939, negotiations took place between these two Romanian officials
and Hans Heidrich, envoy of the German minorities, who took part in the discussions on behalf of
Fritz Fabricius, the official representative of Germans in Romania4. After consultations an
agreement was reached, in which it was stated: “Given the Law and Regulations for the
establishment of the National Renaissance Front, as well as the Decree and Journal of the
Council of Ministers from August 4th, 1938, relating to minorities, the following were established:
1) The Germans, Romanian citizens, are joining, in corporate manner, the F.R.N. In the rural and
urban localities with mixed population, separate German sections are formed. These sections will
be represented by 6 members in the Superior National Council and one in the Directorate®. In
the secretariat offices will be also appointed corresponding German officials. 2) All professional
organizations of Germans, Romanian citizens, in the country, will fall in corporate manner in
various professional organizations provided by the existing laws and those which will occur in this
area, assuring them the appropriate representation at management level. 3) In addition to
political events falling all in F.R.N. policy, Romanian German citizens can create an own
organization for cultural, economic purposes and social works'.

Observing the provisions of this Agreement, the Saxons of Transylvania had filed
requests for enrolment in the single-party?, fact also confirmed in a report from March 1939, sent
by the commander of the Legion of Gendarmes Fagaras to the General Inspectorate of the
Gendarmerie, in which it was stated that: “The Saxons of Transylvania changed their past
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attitude of reserve and indifference to everything that was public activity, enrolling in great extent
in the National Renaissance Front™. The same document stated, however, the fact that “their
action is going to be checked in this political body™, mention which denotes that also in case of
their registration in the front, the doubts that hung over the Saxons™ of Transylvania intentions to
be really submitted to the new regime did not disappear.

The second national minority which decided the enrolment in the royal political party
was the Hungarian one'0; on January 14th,1939, its representatives - Nicolae Banffy, Pal Szasz,
Gabor Bethlen and Elemér Gyarfas, in the presence of Silviu Dragomir — were received in an
audience by the Interior Minister, Armand Calinescu'’. A new round of negotiations was held on
January 17t, when it was signed the Agreement (the text of which was very similar to the one
signed with the Germans) which ruled that “Hungarians, Romanian citizens, fell in corporate
manner in F.R.N."2 Following the conclusion of enrolment agreements in the single-party of the
two most important Romanian minorities, the newspaper “Romania” printed on January 21st,
under the title: “A victory of memorable amplitude”, the following lines: “The National
Renaissance Front did not include in its political space a broader family of Romanian blood, but
placed in unconstrained manner also the mass of main ethnic minorities, thus achieving besides
the national solidarity also the solidarity of the State itself in its legal expression™3. This type of
articles, along with the submitting of collective or individual applications of enrolment in the party
of the minorities representatives in the Romanian newspapers, were used by the authorities as a
means of propaganda in favour of the new party.

Returning to the Agreement concluded between Hungarians and the Front'4, it stated
that 10 Romanians of Hungarian nationality had to enter in the Superior National Council and
one in the Directorate; at the beginning of the month of February it was announced that two
representatives of the Hungarian minority entered in the F.R.N. Directorate - Nicolae Banffy, for
the category intellectual pursuits and Pal Szasz, for agriculture’, and in the National Council of
F.R.N. 9 representatives of this minority were sent'e.

Although the Hungarian leaders had decided to join the single-party, at the level of the
common population the adherence to the Front was perceived differently, a report of Fagaras
Gendarmerie from the end of the month of March 1939, presenting the following situation: “in
their ranks the same attitude of reserve and indifference is maintained [...] so far, still not joining
in great extent the National Renaissance Front, although at the centre the Hungarian minority
has made a pact with the Government in this matter, their enrolments in the Front being isolated
and very few.7 Moreover, those who had enrolled also see their presence in the royal political
party rather as an opportunity to discuss or promote ideas regarding the territorial claims that the
Hungarian minority had'8; “it was found that — it was mentioned in a report of the Gendarmerie -
the meetings of the minorities [Hungarian] within the F.R.N. programme, do not represent but
good moments to discuss matters concerning only their trends and the goals they seek™®.

Not less true was also the fact that, although they had concluded agreements both with
the Germans and the Hungarians for their entry into the royal political party, the Romanian
authorities were aware of the fragility and inapplicability in a strict manner of the provisions of
these official documents. Therefore, the activity of the minorities represented, during that period,
a subject to closer monitoring both from the Gendarmerie and the Police and from the members
of the National Guard.

Negotiations to join the Front were also carried with the Bulgarian minority. The
delegation arrived for consultations on the Bulgarians side consisted of; Enciu Nicolof, lordan
Lefterov, Gh. Zoga, Petre Devetacof, Apostol Nanof, presidents of Bulgarian communities of
Caliacra, Silistra, Constanta, Balcic and Bucharest; to these other important names of the
Bulgarian community of Romania were added. The negotiations ended with the signing, on
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February 10,1939, of an agreement?° similar to those previously concluded with the German
and Hungarian minorities. The signatory Romanian representatives were the same — the interior
minister, Armand Calinescu, and the minister of National Minorities Silviu Dragomir2!. Following
this Agreement, three Bulgarian representatives were appointed in the Superior National Council
of F.R.N. - Enciu Nicolof (agriculture and manual labour category)??2, Gh. Toporov and Hristu
Tancov (both in trade and industry category)2.

Efforts were made by the Romanian authorities also to attract the other inhabiting
national minorities within the single-party. Thus, individual enrolment applications were
submitted, but also in block, from: Ukrainians (who only in October 1939 were held in separate
section within the Front, sending four representatives in the Superior National Council)24; Poles,
Russians and Turks (the latter sent in the Superior National Council Selim Abdulahim)25. There
are documents certifying that also the Romany population submitted enrolment applications in
F.R.N., the number of those registered being around 480.0002.

A special situation was recorded in case of Jews, who, although they indicated their
readiness to join the new party, have faced difficulties in fulfilling this task. Although there was no
provision of the law Regulations establishing the F.R.N. to make direct reference to Jews, the
Romanian authorities proved to be quite reticent about their adherence to the royal political party.
International trends, drawn by Nazi Germany, imposing a certain policy for Jews, forced the Front
leaders to rally themselves to that trend and, therefore, to limit as much as possible the entry of
Jews in the single-party. The fact that this has not been clearly stated since the establishment of
F.R.N., left room for interpretation, on December 21st, 1938, the Regional Police Inspectorate of
Chisinau reporting that “ in the Hebrew mass, because it is not known if the Jews can enter in the
National Renaissance Front, is a great panic™?7; in the same document it was also stated that, if
they will not be allowed to enrol, “Jews will suffer a great disappointment™2. However, there were
Jews who, individually or through collective lists of the institutions where they developed their
activity, joined the Front2s; their number was quite low.

The policy of attracting in F.R.N. the national minorities, which had been obviously
initiated in order to create a unitary image of the state at international level and also to achieve a
closer collaboration with these minorities within the country, did not have the expected results.
Moreover, many rights that they have received with this appointment among the members of the
single-party, led to an intensification of the propaganda of each national minority, in order to
achieve their own purposes, which, very often, were contrary to Romanian aspirations. In this
respect, the leaders of the two major traditional parties — P.N.T. and P.N.L. - luliu Maniu and
respectively C.1.C. Bratianu, submitted, on June 20th, 1939, a joint letter to the Senate President
in which they stated: “The country cannot accept a leading system that allows all to minorities
and stops any Romanian free expression. We do not want as a people to oppress anyone, but
we cannot allow that in Romania, Romanians not to have any of the public liberties, while
minorities enjoy all™,

The entire period of existence of the royal political party (December 1938 — September
1940) appears rather as a period in which the king and the people close to him tried, greatly
unsuccessfully, to obtain the moral approval of the Romanians on the new political concept — the
National Renaissance Front. This party was born by the superposition of different ideas — some
of them of national nature, while others of totalitarian origin — to which the desire of King Carol |l
to control the executive power and to have, at the same time, his own political party, added.

Thus, without a clearly defined ideology and without having a path outlined regarding
the actions to be undertaken in a difficult period as the beginning of the Second World War, the
National Renaissance Front did not enjoy public support to the extent aimed at by the sovereign.
The national minorities were much less concerned to give their support to the royal political party,

10
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being the fervent supporters of the policies practised by their States of origin. The Germans and
Hungarians were, as we have also seen from the documents previously presented, the main
opponents of the ideas promoted by the Front; they, although enrolled among the single-party,
not only did not rally to its doctrine, moreover, they have tried to fight from within against the
principles of F.R.N.

Notes:

1 For an overview image on the national minorities enrolment in the National Renaissance Front, see also Petre Turlea,
Partidul unui rege: Frontul Renasterii Nationale, Bucuresti, Editura Enciclopedica, 2006, p. 85-103 si Radu Florian Bruja,
Carol al ll-lea si partidul unic: Frontul Renasterii Nafionale, lasi, Editura Junimea, 2006, p. 71-75.

2 Serviciul Arhivelor Nationale Istorice Centrale (S.A.N.I.C.), fund Frontul Renasterii Nationale, dossier 1/1939, f. 10.

3 Petre Turlea, op. cit., p. 86.

4 Ibidem, p. 87.
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The Challenges of Liberal Democracy: a study of the reconversion
of Romanian communist elites in transition to democracy

Veronica ANGHEL,
University of Bucharest,
Faculty of Political Sciences
E-mail: vero.anghel@yahoo.com

Abstract: Democracy as a form of government enjoys unprecedented, near-universal
legitimacy in the world today. Contrary to some recent views which followed the social and political turmoil
of 2011/2 professing the new global proletariat and the class struggle of the “99% against the 1%”, it is
irresponsible to divert our trust from the superiority of liberal democracy. The movements of 2011 must be
understood as a further step in the universal consolidation of the legitimacy of liberal democracy and not
as protest against it. The moral responsibility of researchers in post-communist countries is to worn against
all extremists and apocalyptic views on the fall of capitalism, of the advanced democracies, of the Westemn
banks and the EU and revival of the “class struggle” rhetoric.

Looking at how in practice democracy-building is a permanent process in which numerous
factors and actors are involved, we need to further supplement our knowledge of how democratic regimes
come into being and why the moment of their birth and subsequent measures for consolidation define the
many differing regime-products. What lessons can still be drawn from the year 1989 and how do they
apply now? The path to democracy followed by the countries in Eastem Europe proves how different
types of authontarian regimes set the context for subsequent processes of democratization. (Stepan,
1986). As the need to analyze the relations between power and democracy and the way in which political
power is practiced within states increases, revisiting the study of political elites in paralle! with that of
democratization becomes paramount. The present study will tackle these by casting an eye on Romania’s
“unfinished revolution’(Mark, 2010) and especially over the reconversion of communist elites which
cloaked themselves in the aura of modernity, modified by cultural difference.

Keywords: democracy, Romania, communism, elites, transition.
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Introduction and Methodology

Critical discourses against the functioning of democratic institutions are flourishing both
in older and newer European democracies. Every democracy gives rise to criticism. The
democratic ideal now reigns unchallenged, but regimes claiming to be democratic come in for
vigorous criticism almost everywhere.! The big problem democratic societies seem to face at this
time is the lack of confidence of citizens in political elites and institutions. Recently, we have
witnessed worldwide demonstrations which, although we cannot discuss all in the same terms,
demand that they be recognised as a global vindication of L'Homme révolté. For a contemporary
legitimization, Time Magazine has also named “The Protester” as Person of the year. However,
contrary to some recent views which followed the social and political turmoil of 2011/2, professing
the new global proletariat and the class struggle of the “99% against the 1%”, it is irresponsible to
divert our trust from the superiority of liberal democracy. For researchers in Central and Eastern
Europe it is an even greater responsibility to constantly warn against the traps of the pseudo-
humanist communist doctrine. The gap between the society and the elites that govern it must be
understood in terms which exclude the rhetoric of “class struggle”.

The present paper aims at revisiting the study of political elites in parallel with that of
democratization with a special overview of the effects of the reconverted communist elites on the
current relation between the society and its political leaders.

As such, the thesis that will be advanced considers the action of elites as the underlying
mechanism (or process) that promotes, inhibits, or reverses democratization and the
circumstances of a consensually united elite as vital for the possibility of a democratic outcome. In
brief, we argue that the elites are the decisive factor in the process of democratization. They
ensure the eventual success or failure of the construction of a democratic society. In the case of
Romania, not having a negotiated revolution completed successfully meant a slow start to the
democratization process and, as such, an imperfect democratic stabilisation.

The birth of Romanian democracy can be referred to as to an “unfinished revolution”
mostly because of the reconversion of communist elites in key decision making positions which
led to a slower democratization process. However, the trust in the essence of the post-communist
institutions these elites created and in the need for the existence of representative political bodies
must be supported by all means. Twenty years after the fall of communism in Eastern Europe, the
early theories put forward by Ken Jowitt, who add to the analysis of the 1989 revolutions of Chirot,
Ackerman, Eisenstadt, which predicted a slow and far from smooth development of liberal
democratic governments, seem to have been, to a great extent, vindicated. The way in which the
society was shaped before the revolutions and the manner in which elites acted at the moment of
the transition set the path for the different democratization of these countries.

However, whatever the starting point and no matter how slow democratic development
has taken place, criticism and public debate should be carefully directed towards the improvement
of democratic institutions; but in a disillusioned society, this must be carefully and responsibly
done, so as not to undermine the non negotiable essence of liberal democracy, democratic
institutions and political governing bodies.

We will take for granted that the present is always linked to the past by some sort of
inextricable wires. History is to be understood as a laboratory of the present and not just the way
in which we light up the past and temporarily glance at its stories. Thus, by combining the
historian’s and the political scientist’s research tools and perspectives, we have to find which are
those inextricable wires and improve our understanding of the present.

The structure of this analysis encompasses the rationale for a comparative study of
1989 transitional elites by integrating the Romanian case into the larger Central and Eastern
European region; a theoretical exploration of the relationships between the terms liberal
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democracy, elites, transition and society, an outline of the transition process and a statistical
identification of the reconverted communist elites, an overview of the long term effects and a
concluding support for constructive criticism, refraining from radicalism and the rhetoric which
undermines the trust in fundamental democratic institutions (Parliament, parties, representative
political class, elites etc).

We will begin this research from a political theory point of view and briefly evaluate the
existing conceptual framework of elite theories and of the steps leading to a nation’s
democratization. The link between these two concepts will be assessed and the results put
forward. We will also define the moment of crisis when a certain group of elites takes hold of the
power and see how through their actions they are the only ones who decide the future of their
nation and if (and to what extent) they establish the foundations of democracy. In the next stage
we will proceed to the analysis of the Romanian model (the reconversion of communist elites)
which constitutes a good example for the study of the role and functionality of elites for the
purpose of establishing a durable democratic state based on the rule of law. At this stage, we will
also make the necessary comparisons with the other new democracies of 1989.

Methodologically, we will adhere to instruments related to rational choice theory since we
will look at human behaviours as the result of rational individuals seeking to maximize their utility
functions. The case of Romanian post-communist elites appears to fit the assumption of this style
of analysis which assumes “that preferences over outcomes are not other-regarding, but rather
are self-regarding. . . . Rational actors, in other words, care about their own income and wages
relative to what they can do, not relative to what others receive."2 However, we will admit that this
ideal type of research school is not sufficient and as such we will enhance or analysis by also
looking at types and clusters of attitudes. This will relate us to some extent to the culturalist
approach in political sciences since we will also comment upon some patterns of common
socialization in the Romanian communist and post-communist society and look at the shared
understanding of politics connected to the period which makes our interest. Certain comparisons
with other countries in Central and Eastern Europe with whom Romania has shared the starting
point of the democratization process will also be made.

By the end of this research essay, it will have proven clear that we should subscribe to
the academic endeavour of understanding how nations become politically stable and democratic
and provide this topic with a central goal of political sciences and consider it a matter of obvious
concern to policymakers around the world.

Theoretical Framework

The three major proponents of classical elite theory — Mosca, Pareto and Michels — have
provided a political theory of elites that they believed explains the nature and dynamics of power
in modern society. Best exemplified in Mosca’s characterization of the ruling class as the
governing elite of full-time politicians in charge of the state apparatus and society in general,
classical elite theory has argued in favour of a theory based on a conceptualization centered in
bureaucratic organization, particularly in the sphere of politics, such that power, according to their
view, resides in government and the governing elite.3 Using the classical elite theories to study the
report between the powerful and the powerless in society as being in favour of the elites, leads us
to implications that the prospects for change and social transformation coming from the masses is
not acceptable as independently possible.

Not wanting to dismiss this point, | would continue with a brief analysis regarding the
power status of elites in classic theory. Elite theory grew up in opposition to Marxist class theory
and is, as mentioned above, associated mainly with the names of German sociologist Robert
Michels and the two lItalian political sociologists Gaetano Mosca and Vilfredo Pareto. Both elite

14



Revista de Stiinte Politice. Revue des Sciences Politiques @ No. 35 e 2012

and class elite theory argue that politics are dominated by a small number of people, but whereas
Marxists argue that the ruling elite or ruling class reproduces itself by passing on its privileges and
power to its children, elite theory claims that elites cannot perpetuate themselves in the long run.
We will accept the latter. Elites change and circulate because they inevitably decay after a time in
power, to be replaced by a new, more successful, vigorous elite. New elite groups rise to the top
because of their superior political skills of cunning, force or popular appeal. There are different
versions of elite theory, but all claim that mass democracy is impossible because a small group
will always dominate politics. Michels casts his theory as the “Iron Law of Oligarchy”, which states
that minorities always rule organizations.4

Accepting the claims of elite theorists is a difficult, terrifying perspective. Once you admit
that in any given situation there will always be those few who will rule over a majority you ask
yourself if democracy — the rule of the people - is still possible, if the two frameworks can exist
simultaneously within a society. Our discussion throughout this study is to acknowledge that it is
fundamentally the elites who have the power to democratize a nation. Although some elites are
incompatible with democracy, it is nevertheless they who are the only ones capable of laying the
foundations of a liberal democracy.

Pareto, for example, viewed the capacity to exploit others as having been distributed
disproportionately amongst elites throughout Western history. He also believed that the slow
movement towards democracy and meritocracy which had taken place during the course of the
nineteenth and even twentieth centuries had done little to change this. Democratic political
systems (or plutodemocracies as he called them) were failing to reflect the will of the people
because democratic elections merely provided mechanism for the co-option of new, more capable
personnel into the political and economic strata.s Nevertheless, even though we acknowledge that
there is just a hand full of people at the top of the decision-making process and that they are
capable of crippling the future of the people they lead, they are also the only ones who have the
ability to lay the foundations of liberal democracy.

The works of John Higley in the studies of elites is most representative for our case.
Higley asserts that the sine qua non of liberal democracy is a well-articulated, internally
accommodative, and relatively secure political elite — what we call a consensually united elite. No
liberal democracy has ever emerged without the formation of such an elite.6

Another scholar whose work we must mention as an important reference is Mattei
Dogan, the founder of the Research Committee on Political Elites of the International Political
Science Association. We will again make use of his work when addressing the issue of crisis as
the birth certificate of a new regime.

Crisis Theories and the Birth of Democracy

Definitions of democracy, explanation of different paths towards democracy for different
nations, the conditions for democracy, the different “shades” of democracy...these all make the
main scope of political science and lead to extended studies and debates. It is no longer a
question if democracy, as a form of government is desirable, we accept that it is. Nevertheless, it
remains a most complex point of discussion. Its organic and transforming nature leads to
continuing studies of its many shapes as well as to a strive to continuously promote and maintain
such a state of governing.

All democracies have a starting point, ground 0. As such, ‘democracy’ is best understood
not as a predetermined end-state, but as a long-term and somewhat open-ended outcome, not
just as a feasible equilibrium but as a socially desirable and imaginary future. This
constructedness means that there can be no single ‘cook book’ recipe for democracy applicable to
all times and places.” While it is not our time and place to deliver full meditations and analysis of

15



Revista de Stiinte Politice. Revue des Sciences Politiques @ No. 35 e 2012

scholarly literature on the subject of democracy, we will continue to briefly go through the
concepts we will employ on this topic and see the extend to which they apply to the formation of
democratic Romania, from the starting point of democratization to the conditions that made it up
until today an ‘immature” democracy.

We might say that a crisis is the birth certificate of a new regime. Most political regimes,
either authoritarian or democratic, are born following a spectacular crisis. Such a predicament
implies considerable confrontations between antagonistic political elites and produces changes in
their structure and way of functioning which eventually leads to a modification of the regime or to
its severe alteration. Or, as Dogan and Higley put it “the theories that ignore the cardinal role that
crises and elites play in the birth of regimes have limited validity.”

Before getting to our case study, let us see what constitutes a crisis. We will admit that a
crisis is a short series of events which damages the existing stability of a regime in an analyzable
time span — weeks or years. So, what distinguishes a crisis from a non-crisis viewed from the
perspective of a state is that a crisis is a situation with three necessary and sufficient conditions
deriving from a change in its external or internal environment. All three conditions are perceptions
held by the highest level decision-makers: (a) threat to basic values, with a simultaneous or
subsequent (b) high probability of involvement in military hostilities and the awareness of (c) finite
time for response to the external value threat.® In dealing with the analysis of a crisis and its
subsequent management by the decision-makers, it would be a dangerous mistake not to address
firstly the root-causes which led to conflict. As such, the “pre-crisis” situation is one to which the
community might not wish to return. If post crisis reconstruction and reintegration efforts address
the root-causes, they should not only improve the socio-economic situation of the affected people
but also ensure that the pre-crisis situation will not return.’® Such a moment, which we will
consider the defining moment on the path of a nation towards democratization, we will continue to
analyse in our investigation of the Romanian revolution, the pre-crisis situation with regard to the
society - governing bodies relation and the reconversion of communist elites in the post
communist society.

In Eastern Europe, as the “path-dependence” school of political theory has fittingly
proven, the way in which the “crisis moment” has been managed makes the difference in the
outcome of the post-communist restructuring. Whether the transition has been made through
negotiation, coup, popular revolt etc., it has given the context for the reshaping of the new state.
The concept of “path dependence” appeals as a label for the simplest of policy dynamics: that
past policy decisions act as a constraint on the options available to current policy makers.! In the
cases where we have had a “negotiated revolution” completed successfully, there has been a
relative stabilisation of democracy. Where this model failed or was inapplicable because of the
considerable disproportional power status between divergent elites involved in the moment of
transition, the democratization process has been (and continues to be!) slow and imperfect. This
is the case of post-communist Romania.

The reconversion of Romanian communist elites

There are two dimensions we can assume as guiding in this analysis of the transition to
democracy in Romania. On the one hand, we have the transitional elites, who were communist
elites incapable to offer alternatives to their policies in the early transitional phases. On the other
hand, we deal with civil society, which in Romania was underdeveloped or fragile, to say the least.
In this context, the true nature of liberal democracy continued to be misunderstood. We will
continue to deal with these two units of analysis and asses the dynamics between them.

Elite settlements are relatively rare events in which warring national elite factions
suddenly and deliberately reorganize their relations by negotiating compromises on their most
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basic disagreements.'2 In Romania, there were no political actors who benefited from the sort of
understanding of liberal democracy that would make them overtly negotiate a peaceful elite
settlement. Unlike elsewhere in Central-Eastern Europe, the fall of communism in Romania was
particularly violent: an estimated 1,104 revolutionaries died. Furthermore, hundreds of their bodies
went missing, probably destroyed by the Securitate.'

As many observers of the 1989 revolutions have noticed, the relatively low level of
violence in Central and Eastern European countries is evident in the fact that the old rulers, except
in Romania, were pushed out in a bloodless way. They were rarely punished; few were tried. The
ruling elite of these regimes (again with the exception of Romania) did not generally fight; they
gave up, abdicating relatively easily. Many would certainly have tried to hold on to power had they
been able to depend on Soviet tanks to support them.4

According to classic elite settlement theorists, elite settlements have two main
consequences: they create patterns of open but peaceful competition, based on the "norm of
restrained partisanship"5 among all major elite factions and they transform unstable political
regimes, in which irregular seizures of government executive power by force are frequent or
widely expected occurrences, into stable regimes, in which forcible power seizures no longer
occur and are not widely expected. However, Burton and Higley do admit that these changes in
elite behaviour and regime operation do not guarantee the emergence of democratic politics.6
Nevertheless, as the cases of Eastern Europe would exemplify, the inexistence of such
negotiating behaviours leads to a slower development of democracy and requires other factors for
the managing elite to change certain entranced patterns of behaviour.

In brief, we will put forward some of the characteristics of the transitional elites in
Romania. As in many other countries in the region, communists survived in large numbers within
the political system. This fundamental characteristic has often led to a branding of the regime as
“neocommunist’, both within the country and from abroad. In scholarly analysis, Romania sits
along with Albania, Belarus, Croatia Serbia and Ukraine as examples of how “holdover parties of
power” from state socialism dominated politics and rode roughshod over their opponents during
much or all of the 1990s, and acted only by changing communist for nationalist banners which
ruled out any settlement.'”

According to a report written for the Institute for the Investigation of Communist Crimes
and the Memory of the Romanian Exile, of the 39 founding members of the Council of the National
Salvation Front - the first transitional institution holding governing power - 11 people had held key
offices in the communist party apparatus between 1945 and 1989.18

There are several reasons why this has happened. In 1989 -1990, in the political as well
as in the economic, administrative and law enforcement fields there was practically no elite
available to exchange. The return of emigrants and the arrival of specialists from the West could
not satisfy the demand. In Romania, as in Bulgaria or the USSR, since the 1980s, the Communist
Parties in power started to recruit heavily so as to try to encompass as much of the society as
possible. After the 1989 revolution, the resultant power vacuum was not filled by opponents of
communism but rather by lower-ranking nomenklatura, who formed the National Salvation Front
(Frontul Salvarii Nationale, or 'FSN'), a body that promised to guide Romania to its first free
elections. As opposed to the ‘round-tables” between elites in Poland and Hungary, a two — day
travesty of such a negotiation took place in Romania at the end of January 1990. On this
occasion, relations were reorganized between the same elites who managed to blame only the
leader, Ceausescu, for all the wrongs in the society and the lower ranking communists, lon lliescu
and Petre Roman, consolidated power.

The contradictions of these regimes explain some of the major characteristics of the civil
society that developed within them and in this context it is essential to examine the processes
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which became rooted under communism. At lower levels in the national administration, many of
those who had often used the party as a social springboard before the fall of communism
remained on their jobs in the new administration. Before 1990, they had executed the politics of
the Communist Party, and now they did the same for the political powers which had established
themselves since 1990, whatever their political color.'®

As a result of the accumulation of power within the hands of the few mentioned, the
transition in Romania was thus mostly guided by former middle- and lower-ranking members of
the Communist Party, and this control both helped their successor party to victory at the first post-
Communist elections and ensured that ex-Communist interests remained embedded within state
bodies.

In this context, the true nature of liberal democracy continued to be misunderstood.
Along with the survival of former communists at the top of the national administration, the
endurance of mind-sets, practices and of the networks created within the society raises numerous
problems for a successful transition to have suddenly take place. Or, to put it in the flavorful way
of Timothy Garton Ash, “Perhaps the beginning of wisdom is to recognize that what communism
left behind is an extraordinary mish-mash.”20

According to statistics assessing the structure of state organisms at the time of
transition, 74.2 percent of the members of the first Romanian government had also been former
members of the nomenklatura. Of the 31 ministers, 23 had held prior to 1989 key positions in the
structures of the communist parties or the communist state.2' Moreover, according to other
sources, more than a decade after the end of communism, 63 percent of the current political elite
had held positions in the Communist Party prior to 1989.22

Another observation important to be made is that regarding the institutional framework
which was used as the context for change in the early transitional phases. The changes of regime
were made within the framework of existing political institutions and prevailing constitutions. Even
the initial constitutional changes, including the most dramatic - the abolition of the monopoly of the
Communist Party - were effected or ratified in the legislative frameworks of the preceding regimes,
in the existing parliaments. There was no need to change the whole structure of government to
create entirely new constitutional frameworks for this to be done. To no small degree, it was
accomplished through processes prescribed by the existing constitutions, or by extra-
parliamentary consultants later ratified by the parliament.3

As some scholarly typologies would suggest, in general, in post:communism, the political
options were split between the political movements that later on transformed into political parties,
reborn “historical parties” and reformed communist ones.24 However, in Romania there had been
no such democratic political movements prior to the fall of communism and no officially recognized
reformed communist party. The ones who would have fitted the latter description opted to be
considered as an anti-communist movement, but all they were was second-hand communist
elites.

What is more, even in the following years of democracy building, the prominent parties,
in order to cope with a practical lack of public policy options in major areas such as the economy,
had little choice but to compete over operating ‘styles,’ rather than over substantive (ideologically
based) programmatic alternatives.

As we have mentioned before, any analysis focusing exclusively on the negative effects
of a lack of alternative to the enduring managerial structures in the aftermath of the fall of
communism would prove limited. The other unit of analysis is the Romanian society and the
legacy it had to deal with.

One typology for studying the social consequences of communist can be formulated
under these broad headings: (1) legacies that flow from the tacit social contract between the
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population and the state, (2) legacies that represent values, attitudes and behaviour that the state
attempted to either instill or extirpate in the subject population and (3) the aftermath- that is, the
unintended consequences of communist rule.25

People want radical transformation to occur peacefully in the shortest period of time
without massive social costs and instability. Since this is not possible given the depth of social,
political and economic transformation that is necessary to support a democratic civil society,
people are growing impatient and believe that change is being blocked or delayed. The result is a
high degree of alienation and anomie among people. The lack of ultimate values and ends
reduces all social action to an instrumental level, especially action in the political system by elites.
It is not surprising that crime, corruption, suicide rates and lack of adherence to governmental
regulation are the accompaniments of the collapse of communist regimes.26 Members of the post-
communist power elite are among the big winners of the transition to capitalism in Central Europe.
Some may accuse them, therefore, of being somewhat hypocritical, of demanding sacrifice from
society while they enjoy the sunny side of post communism. Managers and technocrats can say
very little to counter these accusations, but former dissident intellectuals have a credible defense
against this kind of criticism. They can point to sacrifices already made during the late communist
period. For this reason, former dissidents are invaluable to the new power bloc, since they can
very legitimately ask that those who sat around the fleshpots of 'goulash communism’, should now
make sacrifices.2” In Romania one cannot find a structured, organized dissident group to provide
such services. And the few who can be identified have felt immediately after the changes in the
1990s what literature has coined as “disenchantment”. It is the same feeling that bulks of the
population have developed in the longer process of democratization.

This “reform fatigue” develops among the population of any country that is undergoing
fundamental transformations. Many failed to adjust to the requirement of a new capitalist society,
and many people had higher expectations than the reality turned out to be. As a result,
disappointment, disenchantment and pessimism set in.28 Connecting the two analyzed
dimensions, the elites and the society in Romania, we can see how the two were on the whole
unprepared to successfully transform the country in a short period of time into a consolidated,
liberal democracy.

Concluding Remarks

Making the connection with Pareto’s classic theory, we can acknowledge that a
revolution is above all a matter of elite transformation. The revolutions in Eastern Europe and
particularly in Romania, should have brought on changes in government and a shift towards
pluralist and democratic politics. For a long time, and to some, this is still not a closed chapter,
many of these changes looked less decisive. According to one statistical study delivered yearly by
Freedom House, Romania is still characterized as a fragile democracy.2® We have tried to briefly
state some of the reasons why both the transitional elites and the society have proved unable to
secure thus far an unchallenged status of consolidated democracy. In the transitional phase, the
Romanian case has proved to be a vindication of the hypothesis that the action of elites is the
underlying mechanism (or process) that promotes, inhibits, or reverses democratization and that
the circumstances of a consensually united elite are vital for the possibility of a democratic
outcome. Since the conditions for such an elite settlement cannot be identified in the case of
Romania, not having a negotiated revolution completed successfully meant a slow start to the
democratization process and, as such, an imperfect democratic stabilisation.

Going beyond these considerations of recent history, the rationale for this revisiting of
the subject of the transition to democracy from the perspective of the dynamics between elites and
society has been more than explaining why the Romanian revolution can be considered an
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unfinished one. It is also a case made for a different approach of the lack of trust in the democratic
institutions and systems that are in place at the moment. Their imperfections and the need for
continuous improvement is not a uniquely Romanian case. It is not even a specificity of Central
and Eastern Europe. Recent years have shown that critical discourses against the functioning of
democratic institutions are flourishing in older Western democracies. There is a responsibility for
academics to speak against the diversion of trust in liberal democracy. The public rhetoric which
continues to deepen the gap between elites and democracy can only lead to a damaged
misunderstanding of representative rule, accountability and the non negotiable role of democratic
state institutions. The challenges of this type of rule are continuous and we take for granted that
democracy is an ideal which claims never ending efforts. However, the ideal of a democratic
society as the realization of a perfect harmony or transparency must be relinquished for the sake
of rational decision-making and effective rule.
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Abstract: The article entitled “Great Britain and its geostrategic interest in the Down Danube —
Black Sea area (1930-1939)", elaborated on the basis of several documents — published and
unpublished — whose existence resides in the archives and studies of several historians, refers to
the military and diplomatic relations between Great Britain and Romania in the 4 decade of the
20t century. | have analyzed especially England’s wish that a military harbor be build in Tasaul
(Dobrogea), capable of “meeting the high standards for Europe’s safety”. Romania was also
preoccupied with both building a military fleet and a modern military naval base. In order to
accomplish these wishes, several negotiations were opened between the two states: Great Britain
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1. Introduction

Located at the meeting point of three important areas — Europe, Middle East and Central
Asia - the geopolitical region between the Down Danube and the Black Sea represents an
important space of strategic interest (political, economic and military) for the Great European
Powers'. So, the important status of the Black Sea, the Bosphorus and Dardanelles Straits as well
as the Danube did not escape the attention of the great powers in the first half of the 20t century:
the Conferences in London (1912) and the one in Bucharest (1913), subsequent to the Balkan
Wars, meant the keeping of Turkish control over the Straits; after the 1st World War, the Armistice
of Mudros (October 30t, 1918) confirmed the Anglo-French occupation of the Straits; the Peace of
Sévres made possible the circulation of all ships, both commercial and war ships - thus, the Black
Sea became an open sea; after the Greco-Turkish war was over, the powers of the Entente held
an International Conference in Lausanne, with the participation of 12 states (among which
Romania too, with a delegation led by I.G. Duca - the foreign minister -, Constantin Diamandy,
Constantin Contescu and colonel Toma Dumitrescu), to establish, as the Parliament of Romania
saw it, — “the first serious attempt to guarantee the freedom of navigation both in times of peace
and war'2; but later, the Conference of Montreux (July 1936) accepted the remilitarization of the
Straits and validated, in fact, the geopolitical and geostrategic gains obtained by the USSR; these
negative evolutions were also completed by the severe limitation on attributions in 1938,
concerning the European Commission of the Danube (between the 8t and 17t of August, the
Conference on the change of the maritime Danube regime was taking place in Sinaia, establishing
the International Status of the Down Danube)3.

In the 4t decade of the last century, the contradictions between the great imperialist
powers became sharper, while the battle for markets, spheres of influence and a new world
reordering became more intense. The danger of the birth of a new war started to take shape.
More complicated was the situation in the Center and the South-East of the European continent.
Most of the states — Romania, Czechoslovakia, Yugoslavia, Poland — were vitally interested in
keeping the status quo, instituted at the end of war, while others — Hungary, Bulgaria — had a
revisionist policy. But the states from this part of the continent were placed between Germany and
the Soviet Union, two countries hostile to the Versailles system, so the security in this region
depended primarily on Great Britain's and France’s capacity to discourage the expansionist
intentions of the two great powers in order to ensure the stability of the system.

2. Romania’s foreign policy towards the keeping of the interbelic status-quo

Within this international framework, Romania’s foreign policy aimed at*: organizing a
security system; creating alliances with states interested in defending the Treaty of Versailles;
establishing normal relations with ex-enemies; promoting an active policy both within the Society
of Nations and the international conferences attended, in order to peacefully solve all conflicts and
crises emerged.

In their turn, the Great Powers — France, Great Britain and the USA — made concerted
efforts to befriend the governments of many peace-loving countries, to disapprove of war and to
solve conflicts of interests by peacefully means. In this respect, they initiated a series of actions®:
disarmament conferences; signing non-aggression pacts between Europe’s different countries;
attempting to solve the problem of reparations and war debts; defining accurately the notions of
aggressor and aggression; organizing a collective security system efc.

Unfortunately, the complications of interests between the Great Powers: the Franco-
German conflict, the Italo-French dispute, the French-English misunderstandings, the American-
Japanese contradictions, Japan’s aggression in China, Italy’s invasion of Ethiopia, as well as the
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tolerant attitude of occidental powers — especially that of Great Britain and the USA - towards the
demands of the revanchist militarists and imperialists (German, Italian, Japanese), finally led to
the non-accomplishment of goals set to keep the interbelic status-quo®.

Starting with the ‘20s in the last century, Romania concluded a series of treaties of
defense with the European states which wanted the compliance with the territorial status-quo in
accordance with the Treaty of Paris-Versailles. These treaties were doubled by military
conventions that would put them in practice and make them work. For the conclusion of these
agreements, a series of officers from the 2nd Section of the Great Major State as well as military
attachés took part in the negotiations. Hence, officers such as generals lon Antonescu, Dumitru
Stratilescu, Constantin Cristescu, Radu Rosetti, Al. Lupescu, Ncolae Samsonovici, Gh.
Angelescu, lon Gheorghe, loan Sichitiu, colonels Anton lovanovici, loan Prodan, loan Oprescu,
Petre Dumitrescu, mayor Gh. Rozin etc. would be involved in the military negotiations and
discussions which took place in the third and fourth decades of the last century’.

After the Great Unification in 1918 — recognized by the great powers in the treaties of
Paris — Romania, in order to put into practice its defense policy, opened new bureaus for the
Romanian attachés in the USA and England (1919), then in Poland, Hungary, Czechoslovakia,
Japan, France, Turkey, Belgium, Austria, Bulgaria, Serbia, Greece, ltaly, having on the eve of the
2nd World War a total of 23 military attachés accredited abroads. A major role in attaining the
military objectives pursued by Romania within the interbelic period was the close connection
between London and Bucharest. Between 1920 and 1939 the military relations between the two
countries grew stronger®. Political and military personalities such as Nicolae Titulescu, lon
Antonescu, V.V. Tilea, Gh. Dumitrescu et al., along with the military attachés — Nicolae Arion,
Costiescu Matila Ghica, Douglas Capitaneanu, Radu Rosetti, Nicolae Radescu, Constantin
Sanatescu, Gheorghe Niculescu, Ermil Gheorghiu, Cezar Marinescu, Gheorghe lliescu'®
contributed to the development of these connections. It must be underlined that over time the two
diplomacies - the one in Bucharest and the one in London - had not seen eye to eye on the
importance of the Black Sea, but when their interests overlapped, Romania and England
succeeded in finding communication ways, which strengthened the bilateral cooperation.

3. Romanian-English initiatives concerning the setting up of a naval base at the Black Sea
With respect to the general strategy, Romania was important for the Great Britain
because of its proximity to the straits of Bosphorus and Dardanelles, as well as to the oriental
basin of the Mediterranean, and thus, in case of a major European conflict, its strategic value was
incontestable". Taking into account Romania’s geostrategic position, at the beginning of 1930,
the proposal for the building of a naval base at the Black Sea was being considered. Hence, R.
Goodden — London’s military representative at Bucharest — announced on the 13t of February
1930 that he had had a discussion on this topic with admiral Scondrea to build a modern port at
Tasaul, designed also to be a military naval base. In this respect, the authorities from Bucharest
underlined that “If a nation considers that its army and aviation are sufficient to protect itself
against the invasion of the enemy and at the same time it does not depend on the supplies from
outside, then it is not necessary for her to have a navy or a Naval Base. What is Romania’s
status? She must protect its maritime frontier of 180 miles with its single commercial seaport and
a land frontier, of which three quarters of its length, surrounded by probably enemy countries and
only one quarter surrounded by allied or neutral countries. The railways of the latter countries will
be called to serve their own needs; at best these railways could serve only a small proportion of
the volume of transports, but with long delays [...] In consequence, Romania needs both a navy
and a naval base™2. This proposal was in accordance with the Objective of the English naval
policy: “It is both the duty and the tradition of the Royal Navy to engage the enemy wherever there

24



Revista de Stiinte Politice. Revue des Sciences Politiques « No. 35 « 2012

is water to float a ship™3. Another proposal for building a modern harbor at Tasaul was made in
1934. In this respect, the commander Eugeniu Rosca stated: “Romania needs a navy as well as a
naval base™4. The site for the new naval base had to take into account several factors: the
position of the port had to cover any part of the marine cost that might have been threatened, as
well as the main communication channels; the safety of the port in case of an attack by land; the
construction and maintenance had to be economical; communications with the interior of the
country had to safe and rapid*s.

Through a letter dated March 16, 1934 the British Admiralty confirmed that Lake Tasaul
would be the right place to build the military naval port. Within the letter it was underlined that:
“The project Tasaul serves the interests of Europe in terms of safety [...] and the time (for the
construction) could not be better — i.e. now — because money is easy to find and also cheap
thanks to this year’s budget savings™e.

Under these circumstances, Romania’s Superior Council of National Defense
recommended that the government should assimilate the plans and suggestions of the English
admiral R.G. Henderson from the British Admiralty “so that the rapid evolution of international
events would not have a negative impact on London’s current good mood — concerning the
financing™’. The discussions between Romania and England regarding the Down Danube - Black
Sea strategic area were resumed on the occasion of King Carol II's visit in London between 15t
and 18" November 1918 during which he held several talks with N. Chamberlain, Halifax et al.
During discussions, after the international political relations had been analyzed, the King inquired
about Great Britain’s economic policy in Romania.

Regarding the discussions on the topic of economy, the English press gave them a great
deal of attention, underlining at the end that “Romania will receive financial aid from England,
which will allow her to oppose the growing German expansion. It will be a new challenge for
England to maintain its influences in South-Eastern Europe. The latest political events and
Germany’s economic expansion have seriously jeopardized England’s position. Probably
Romania will get a loan of 10 to 15 million pounds to buy English merchandise and to arm
herself''8.

In answer to King Carol II's question, Chamberlain said that Romania’s geopolitical
position favored Germany to enjoy a good economic position, but that did not mean that the British
government was not interested in Romanian commerce, and thus he ensured the Romanian
sovereign that the rumor spread by German political circles, according to which in Munich he
agreed with Hitler to treat Central and South-Eastern Europe as a space reserved to German
monopoly, was false. As discussions were coming to an end, King Carol Il conducted a review of
the main economic proposals made by the Romanian government for the British government, i.e.
the naval base on the Lake Tasaul and issues related to the development of the Danube canal
and the commercial marine. Chamberlain promised that the British government would examine
the proposals submitted by the Romanian government through its King and stated that he would
be content, if following a careful consideration, it could be possible to take action with respect to
any of the issues on the agenda.

4. Conclusions

Unfortunately for Romania this project did not materialize because the Romanian state
opposed ‘the exploitation of Tasaul Port and Cernavoda-Tasaul canal, in this way leaving them in
the hands of a foreign company that would impose conditions and taxes, thus, disfavoring the
national economy™®.

Nevertheless, Great Britain sought — and not just a few times, in the forth decade — not
to leave Romania completely isolated. As a matter of fact, Gafencu recognized the fact that Great
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Britain was keen to keep its position and interests: “As long as Great Britain has maintained its
positions and has been determined to defend its interests, Romania has always been able, just
like the other countries from the Balkan Agreement, to pursue an independence policy and to
resist pressures exercised on its frontiers in different ways, by the two partners of the Moscow
pact™2,

Unfortunately, the period between the Munich Agreement and the eruption of WW ||
meant territorial changes and reviews of principles. For the Bucharest diplomacy it was no secret
that Great Britain and France would engage less efficiently in defending the borders of Great
Romania. In consequence, the position of the active neutrality was predictable, as it could be
observed in the activity of both sovereign Carol Il and some known diplomats2' and politicians of
those times: Armand Calinescu, Grigore Gafencu and Gheorghe Tatarescu.
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Abstract: The paper analyzes the legislative changes affecting the prison system from the
communist regime epoch onwards. Even though prisons have come a long way and inmates are
not being tortured in modern prisons and they can still complete their studies and have spare
time, prison is far from being a vacation as some would think. Overcrowding, inertia, violence and
the high risk of contacting a contagious disease such as AIDS or tuberculosis are the realities that
define the prison system nowadays. Inmates are forced to quit their jobs and basically cut off
family ties — instead of leading a productive life, non-violent individuals are just “doing time”, a
punishment which proved to have little, if any effect on crime rates; in turn, citizens are the ones

who pay taxes and support the massive investments needed for the ever expending prison
system.
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"A rehabilitated prisoner is not one who learns to
survive well in prison, but one who succeeds in the
world outside prison on release”.!

Andrew Coyle

The Second World War put the prison system reform on hold worldwide. Once the war
was over however, prison conditions and inmates' rights came under scrutiny again.

Political changes in our country though, deeply affected the legislative system and
human rights, having a tremendous impact on convicts' lives as well, who found themselves in a
much worse place than before.

On 23 August 1944 King Mihai | (Michael 1) launched the royal coup against the
Antonescu government. The arrest of lon Antonescu and the other members of the Government
led the way to a series of political detentions which would last for the next 20 years.

The Royal Decree of general amnesty was issued soon after the royal coup.

Romania declared war against Germany and its supporters and took the side of the
Allies. On 12 September 1944, Romania signed an armistice with Great Britain, the United States,
and the Soviet Union. But things didn't go according to plans for Romania, as the Soviet Union
imposed a political and economic regime that would suit its own interests.

Thus, the installment of the Petru Groza government on 6 March 1945, set the stage for
sovietisation. In the following years the communists were favoured through electoral fraud and
the National Peasants' Party (Romanian: Partidul National Taranist), was dissolved, and its
leaders trialled. On 30 December 1947, king Mihai | was forced to resign.

On 2 February 1948 a new Criminal Code was published.

The prison system made a step back and the inmates' treatment became extremely
harsh. Personnel in high positions were dismissed.

Fortunes were confiscated by the state on grounds of high treason and embezzlement of
public funds.

Prison time and hard labour terms could be even tripled, with the approval of the minister
of Justice, if the convict's behaviour was deemed a public menace and a threat to state security.

Similarly to previous codes, the Criminal Code of 1948 maintained provisions regarding
the separation of convicts: women from men, repeat offenders from first time offenders and young
offenders from adults.

Act no. 16 of 15 January 1949, regarding the punishment of crimes which posed a
threat to state security and national economy, introduced the death penalty for crimes which
seemed disproportionate and did not pose an extreme threat — for instance the capital punishment
was to be applied in the case of instigation to destruction of telephone, telegraph, radio and
television equipment.

Two set of rules were issued between 1952 and 1955 - the Rules regarding the prison
regime and the Rules regarding the reception, detention , security and inmates’ regime, approved
through an order issued by the interior minister. The role of prison was reduced to coercion and
the rehabilitation of offenders ceased to be a main concern of the prison system.2

In 1952 labour colonies were established through Decision No. 1554/1952 issued by
the Council of Ministers.

The new rules regarding prison regimes approved through Order No. 4045/20.11.1962
issued by the interior minister laid a stress on the importance of work, discipline, cultural and
educational activities, as well as rewards.

The year 1964 marks the great amnesty of political prisoners.
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The Criminal Code of 1968 comprised legal provisions which remained unchanged for
the most part. The new code clearly stated that criminal punishments are not to cause any
physical harm or to humiliate the convict - article 52, last paragraph. The death penalty was still
being applied as an exceptional measure, in the case of the most serious crimes (article 54). 3 The
capital punishment could not to be applied however for crimes committed by underage offenders,
or in the case of pregnant women or mothers of young children (till 3 years old) at the time of the
crime/ the Court's decision. In this case, the death penalty was to be replaced by a 25-year
prison term.

According to the new Criminal Code, prison was based on: productive work (for convicts
who were capable of work); educational measures; the respect for work discipline and prison
security, as well as rewards for those who worked steadily and proved they changed their
behaviour.

A new act - Act No. 23 of 1969 and the Rules regarding its application, approved
through the Government's decision No. 2282/1969 introduced new legal provisions in accordance
with the Standard minimum rules for the treatment of prisoners, issued by the United Nations in
1955, with the exception of moral and religious assistance.

As stated in the new Criminal Code, male offenders who were 60 years of age or more,
as well as women who were 55 or more, were not obliged to work, but could be permitted to upon
request.

Work was paid, and the money was divided between the prison administration and the
inmate.

Pursuant to Act No. 23, pregnant women did not perform work during the legal period of
leave for employees (before and after birth) and they could neither perform work in a toxic or
harmful environment. Likewise, women who had given birth and had children under one in prison
with them, as well as juvenile offenders, were not to perform work in such an environment.

All inmates would perform work based on the approval issued by the prison’s doctor.

Inmates could not work more than 12 hours a day, depending on production needs,
save pregnant women, those who had given birth and had children under one with them in prison,
juvenile offenders and those who worked in toxic or harmful environments , who could not work
more than 8 hours a day.

Pregnant women and those who had given birth in prison and had the baby with them,
babies brought up in prisons and juvenile offenders had a different diet, suited for their needs.

Work was to be performed according to professional skills for the most part; however,
intellectuals could be used for unskilled labour if there was no better job available.

Other significant rights were granted as well: to right to rest, daily walks, medical
assistance, the right to petitions, correspondence and visits, the right to receive packages with
food, clothes or medicine, books, newspapers, magazines, cigarettes etc. The right to receive
visits, correspondence, packages and cigarettes were granted based on the nature of the crime,
the length of the punishment, criminal record, work performed and behaviour. The secret of
correspondence was not yet granted. Minors could not be denied the right to receive
correspondence as a disciplinary measure.

Uniform was compulsory for inmates.

Inmates who were difficult to deal with, could be isolated for a period up to 10 days
(severe isolation), or even up to 20 days, with the approval of the prison doctor and the head of
the General Administration of Prisons. Problematic inmates could even be transferred for a period
between 3 and 12 months to another prison, where stricter rules were enforced. Such a measure
could deeply affect family ties. Isolation and transfer were not applied to pregnant women, while
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juvenile offenders were exempt from severe isolation. However, simple isolation could be applied
to the latter for a period of up to 10 days.

Those under preventive arrest were held separately from convicts, juveniles from adult
offenders and women from men.

In spite of the new modern provisions, the communist regime left a deep mark on the
prison system. Re-education was the main concern, and not rehabilitation.

Prisons were associated with communist oppression after the Revolution.

A major step towards democracy was the transfer of prisons under the subordination of
the Ministry of Justice in the majority of European states. Thus, a better protection of inmates’
rights could be granted when prisons were transferred under the subordination of the minister
responsible with justice, and not the police. In France for instance this transfer took place in 1945,
whereas Romania adopted this measure only in 1990, one year after the Revolution, through Act
No. 21/1990.

A great part of prison personnel was dismissed, being suspected of corruption. Political
propaganda in prisons ceased and religious services were introduced in prisons in turn.

The year 1990 also marks the abolishment of the death penalty. Until then, according to
Act No. 23/1969 the capital punishment was carried out by shooting.

The Council of Europe played a great role in the reform of Central and Eastern European
states, through assistance in drafting new legal provisions, consultancy and elaboration of reports
on the situation in these countries. Likewise, the effort of the European Committee against Torture
and Inhuman and Degrading Punishments within the Council of Europe and its permanent
dialogue with countries in question led to notable positive changes within the prison systems.

The Convention for the Protection of Human Rights and Fundamental Freedoms was
implemented in our country through Act No. 30/1994, affecting prison conditions as well.

The Government Emergency Ordinance No. 56/2003 regarding certain rights of people
executing custodial sentences introduced modern provisions regarding the execution of prison
terms.

The prison system underwent an intense reform process as of 2004. Thus, prison
personnel was demilitarized through Act no. 293/2004 regarding the Status of public servants
within the National Administration of Prisons. The modern legal provisions, the improvement of
prison conditions and the new courses for personnel considerably eased the lives of inmates and
the functioning of prisons.

An important step in this direction was the coming into force of Act No. 275/2006
regarding the execution of punishments and of measures adopted by judicial authorities during
criminal trials, which introduced new elements like the institution of the judge appointed for the
execution of punishments.

In spite of these efforts, documents published by the National Administration of Prisons?
reveal major problems of the system, like: the lack of funds, the authorities and citizens’
indifference, the slow pace at which modern legal provisions are adopted, as well as the mentality
of personnel which caused a setback for Romania, as compared to Western states, in the field of
criminal law. Likewise, frequent administrative changes are bound to destabilize the prison
system.

Another major issue is the difficulty in dealing with unpredictable mass events because
of the lack of equipment and safety devices, inappropriate buildings design, insufficient
personnel etc.; as a result the custodial environment cannot be safe and it constitutes a threat to
personnel’s and inmates' lives.
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The inmates’ rights cannot always be respected because of the lack of funds. Custodial
conditions are problematic, there always being a high risk of contacting a contagious disease.
Likewise medicine for inmates is not enough and an epidemic could always break out.

The lack of financial incentives for personnel makes it difficult to attract competent
people.

Another problem is the collaboration with the public health system, which is usually
reluctant to provide services for inmates. According to the Strategy issued by the Prison
Administration for 2010-2013, there is an insufficient number of qualified medical personnel as
compared to the number of inmates, given the fact that medical standards recommend 30 patients
a day, there being cases where one doctor provides assistance for 500 inmates or receives more
than 100 visits a day.

On top of that, prison personnel providing educational activities use out-of-date methods.
Funds for these activities are also insufficient.

In spite of the common belief that prisons are able to rehabilitate the individual, statistics
show that in reality, prisons play a minimum role in the process of combating crime, a great deal of
inmates committing crimes soon after release. Hence, the large number of custodial sentences
does not make community a safer place — high incarceration rates have more to do with a state’s
policy in the field of criminal law and do not necessarily lead to lower crime rates. Countries
having a large prison population may or may not have high crime rates. For instance, a higher
crime rate may mean that prison is applied for a great number of crimes or that the time served is
extremely long. Likewise, a lower prison rate doesn’t imply per se that crime rates are low as well,
as it is possible that crimes are not being investigated efficiently or that the crimes/criminals are
not discovered. Moreover, the state in question might not incriminate certain behaviours such as:
substance abuse, rape committed against one’s spouse etc. Another possible explanation for
artificial low incarceration rates would be the large number of pardons granted.

Overcrowding is the most important issue faced by prisons worldwide. Society is more
informed about crimes nowadays and sensational daily news cause unrest . As a consequence,
people feel that punishments should be harsher. Over 10.75 million people were in some form of
detention in May 20115.

England was faced with serious overcrowding problems as of the seventies. In spite of
strategies used to reduce the prison population, the situation got worse. The rising number of
demonstrators and the proliferation of terrorists serving life sentences, only made things worse.
Authorities and the general population were under the impression that a harsher system would
make things right . However, the number of inmates grew at an alarming rate.

Major problems were also faced at the same time by Scandinavian countries like
Sweden, Denmark and Norway. Norway was even forced to put on hold the execution of custodial
sentences for a while, due to insufficient space for new inmates. Finland was the only country
where the number of inmates kept dropping..

Nevertheless, Nordic countries have the lowest incarceration rates in Europe nowadays
and are characterized by social stability and a low rate of violent crimes. Thus, an effective social
security system proved to have an extremely favourable outcome - if at the beginning of the
twentieth century Scandinavian countries were among the poorest countries, now they are among
the richest. An effective protection of children and the sick allows families to focus on productive
activities for economy. The latest world report on prisons’ (data available until May 2011)
indicates that Finland, Denmark, Sweden and Iceland don't surpass 80 inmates per 100.000
citizens. Finland is well known for its successful system based on alternative sanctions.

According to the Prison System’'s Strategy of Development for 2010-2013, prison
personnel in our country amounts to 12500 employees, there being 27.000 inmates.
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The are multiple causes for overcrowding: the crime rates are on the rise, more deeds
are incriminated, harsher punishments etc. Overcrowding limits the freedom of movement even
more — inmates become more aggressive and agitated; they are more prone to starting fights
against each other or personnel. Disputes among inmates pose a threat for inmates and
personnel who might become infected with the HIV virus, if they come into contact with the
infected person’s blood. Although transmission this way is rare, the risk is nevertheless real.
Likewise, fights can lead to destruction of prison goods.

Overcrowding also means limited intimacy and favours promiscuity among inmates.

Hygiene becomes a problem as well, and food has a lower quality, whereas medical
assistance is inappropriate because there is an insufficient number of medical professionals.

Overcrowding also implies less time spent outside because inmates are difficult to
supervise, and work and educational activities become difficult to organize. Likewise illegal drug
trade in prisons is more likely.

Prison overcrowding is a major issue in our country as well. According to the report of
APADOR- CH? on the situation of the prison system in Romania between 1995-2004, inmates
were held in crowded rooms 23 hours out of 24 (or even more, outside activities lasting about 30
minutes in many prisons); cultural and educational activities within prisons were also drastically
reduced (activities outside prisons are extremely rare, practiced only by some prisons).

Likewise, medical visits , phone calls and visits represent a real burden for personnel. It
becomes obvious that unless more people are hired, any initiative of rehabilitation is unlikely.

More measures need to be taken in order to combat overcrowding. The maximal
capacity of prisons should be indicated, even if they are overcrowded. Likewise, even though it is
not possible to provide each inmate with an individual cell, under no circumstances should
inmates be forced to share beds.

Hygiene should also be a major concern, in order to prevent contagious diseases, and
appropriate food and medical assistance should be provided. Physical activities and sports, often
neglected, must play a greater role, in order to maintain a healthy mind and bodly.

The prison population rate was 132 inmates per 100.000 of national population in 2010
in our country®, and in May 2011 the world report on prisons indicated 1360 inmates, which
represents a significant progress nevertheless, given the fact that in 2001 for instance the number
was much higher - 223 inmates per 100.000 of national population. 1

The prison population rate in Romania is high above European ones. Comparatively, the
number of inmates in Finland was 67 per 100.000 inhabitants in 199312 , whereas in May 2011,
the number was even lower — 59 inmates per 100.000 of national population.’> The number of
inmates in France was 96 per 100.000 inhabitants in 2011, whereas in Greece the number was
102 the same year.™ According to the World Prison Population List of 2011, the prison rate in
Japan was of 58 inmates, due to the high living standard in Japan, correlated with a high degree
of conformity specific to the Japanese culture. Likewise, there are less minorities in Japan, the
population being more homogenous.

Belonging to a group does not signify a loss of independence within the Japanese
culture; it is not perceived as a sign of weakness; on the contrary the group signifies support,
concern for people and strength — a person takes pride in belonging to a group as it signifies that
the person is dignified and capable of self-control. As David H. Bayley's noticed, the typical
punishment for Western youngsters would be sending them to their rooms — closing them inside,
with their family, whereas in Japan it would be locking the child outside. Thus, the Japanese lay a
great stress on integration within community.

At the other end of the spectrum, ex-communist countries have also come a long way in
the field of human rights and the advancements of prison systems are obvious. However there are

32



Revista de Stiinte Politice. Revue des Sciences Politiques @ No. 35 e 2012

still a lot of other problems, besides overcrowding that need to be solved: poor hygiene; the lack of
funds; the high rate of preventive arrests and their lengthy duration; the small number of
alternatives to prison (usually just fines); the great number of repeat offenders, the lack of work
possibilities for inmates, the high number of inmates suffering from tuberculosis and other
contagious diseases, the lack of adequate medical care, illegal drug trade in prisons, corruption
caused by low salaries of personnel, difficulties regarding inmates’ rehabilitation etc.

The Romanian prison system has also been through an important series of reforms like:
the limitation of cases when people can be detained; the fact that an arrest warrant is issued
based on the judge’s order; the institution of appointed judges; the inmates right to complain
against disciplinary sanctions perceived as unjust; the guaranteeing of the secret of
correspondence; the possibility for inmates to be seen by health professionals outside the prison
system etc.

Likewise, the new Criminal Code published in the Official Gazette, Part |, No. 510/2009
which has not come into force yet, introduced new provisions regarding day-fines and the
execution of fines by performing community work, whereas the new Criminal Procedure Code
introduced electronic monitoring.

People only take an interest in prison when negative events occur and they feel
threatened — escapes, conflicts etc. The problem of inmates rehabilitation is not a minority’s
problem however - it affects the whole society, given the high number of convicts.

Prison per se does not analyse the cause of antisocial behaviour, thus crime rate is high.
Without finding out the underlying causes for each crime, prison can only incapacitate inmates,
who will commit new crimes upon release.

The so-called rehabilitation programs taking place in prison cannot be effective, not only

because of the system’s problems — insufficient personnel and resources, the limited offer of
qualification courses that are not adapted to economy’s needs, but mainly because rehabilitation
implies a new way of life, where the individual is able to abandon anti-social behaviour. It is very
unlikely that this process can take place by isolation and placement of the individual in the
company of other people with serious anti-social problems. Reducing crime is mainly a matter of
social and economic measures, criminal justice being used, as the Criminal Code itself states, as
an ultima ratio, for the most serious deeds against the most important values of society.
. International instruments such as the United Nations' Standard Minimum Rules for Non-
custodial Measures (The Tokyo Rules), G.A. res. 45/110 or the Recommendation (92) 16
comprising the European Rules on community sanctions and measures also focus on alternative
sanctions.

Prison may have been the best solution at the end of the eighteenth century, but society
has changed and realised that incarceration does not always lead to positive behaviour changes.
On the contrary, non-violent individuals are likely to become more aggressive and prone to
committing crimes after being released from prison. We feel that introducing more alternative
sanctions within the Romanian legislation as well is a salutary initiative. Like states such as
Finland have proved, these sanctions can successfully replace prison in many cases, with positive
outcomes on inmates’ lives and communities, as well as on national economy, by reducing the
costs associated with the prison system.
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Abstract: Our research aims to analyze the mechanisms by which the imaginary of communist
death (focusing on the perception of cremation as a funerary practice) influence the reception of
cremation in contemporary Romania.

From a historical point of view, the strong association between cremation and communism was
inappropriate, leading to the wrong idea that such practices were typical to communism. In this
regard, the inauguration of Crematorium Cenuga, in 1928, and the decrease of the number of
cremations, compared to the interwar period, after the establishment of the communist regime are
striking facts. The few Romanian communists that have chosen cremation (Bela Brainer corner of
Cenusa) were rather an exception. Nevertheless, after 1990, people started to give communist
interpretations to the practice of cremation; therefore a strong belief that the cremation is a
communist practice started to emerge.

Once we outline the general framework of cremation in contemporary Romania, we focus on the
interaction between communism (as a Sstigmatisation) and cremation, by investigating this
interaction on the social and imaginary level. We discuss some of the major components of the
current Romanian death imaginary: the orthodox death, the political death and the death as
presented by mass-media. We insist on the orthodox explanations of death and of the bodily
value, as basis of the rejection of cremation, on the proliferation of the correlation atheism-
communism-cremation and also on the reflection of these issues in post-revolutionary mass-
media discourse.

In a nutshell, our study strives to answer to a relatively simple question: why nowadays most of
Romanian people assign communist meanings to the practice of cremation.

Keywords:  cremation,  communism,  politics,  imaginary, =~ Romanian  Orthodox
Church, mass-media.
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1. Introduction: The State of Cremation in Romania

In the current Western world, cremation represents a way of ,disposing of the body”
which coexists with burial, as an option which is gaining in popularity!. It is regulated for every
state and it is more frequent in Protestant countries than in Catholic ones. From a legal point of
view, cremation in contemporary Romania is, like burial, an accepted funerary practice. However,
from the point of view of the dominant Orthodox religion, we are dealing with non-recognition of
cremation, as a Christian funerary practice, starting with the synods in 1928 and 1933, when
religious services are denied to those who opt for cremation, cremation being, from an ethical
point of view, very much similar to suicide2. Unlike the Orthodox Church, the Catholic Church
accepts cremation, regarding it as equal to burial, starting with 1963.

The fact that cremation is not accepted by the Orthodox Church today is the result of
very complex historical circumstances, which have determined that, on the imaginary level, many
Romanians perceive cremation as being assimilated by communism, as a reality and as an
ideology. This fact can be clearly observed, not just in articles in the Romanian press after 19893,
but also in recent events in Cluj, at the beginning of 2012, when there where public protests
instrumented both politically as well as by the Romanian Orthodox Church. The protests were
organised against RDK Cremation, the company which was supposed to build a crematorium near
the Manastur cemetery4.

In Western space, cremation is currently defined as a funerary practice meant not just to
answer spiritual needs specific to the era, modelled after values such as individualism, the
freedom of choosing a post-mortem destiny, the special relationship with the body, the
personalisation of funerary rituals, but also to solve difficult problems using different means, such
as the lack of burial spaces and the unprecedented amount of mobility people have nowadays,
people who, during their lifetime live in numerous cities and different countries but do not want to
break ties with the remains of the beloved ones’. In this context, discussing the status of
cremation in Romania, revealing the nature of the resistance against the implementation of a
cremationist funerary system — building crematoria, placing cremation in a ritualistic frame and the
frame of public perception of normality — it becomes an absolutely necessary matter, and an
urgent one.

For Romania, cremation is not a widespread practice, there is only one functional
crematorium in where there were 853 cremation in 2010, which represents 0,33% of total deathsf.

2. Aim and Methodology

The purpose of our research is to explain the social and historical mechanisms as well
as the imaginary ones through which communist meanings are attributed to the practice of
cremation. At the same time, we wish to analyse the way in which the transition is made between
communist meanings and political meanings in general.

We will shortly discuss some historical facts which will point out the stereotypical quality
of the tight association between communism and cremation and while also underlining, starting
from an historical basis, the delicate position held by cremation within the current Romanian
imaginary of death, with references to the more general problem of the insertion of cremation
within the thanatic imaginary.

At this point it is necessary to mention that we do not claim and do not want to create an
exhaustive endeavour. The reasons why cremation is rejected in Romania or at least frowned
upon not only bind to the infiltration of communist meanings, mostly negative, within the semantics
of cremation. To support this claim would be a waste from the point of view of cultural complexity
of people in general, and the Romanian people in this case. Despite all of this, we consider the
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investigation of the exaggerate link which is created at the imaginary and current public discourse
level between communism and cremation, and politics and cremation, is capable to offer certain
explanations regarding the Romanian apprehension regarding the possibility of extending
cremation, putting it on the same level as burial, from a feasibility point of view.

3. Cremation from the Perspective of Romanian History

We will approach the relationship between cremation and Romanian communism by
following three steps. The first one would be taking into consideration some prime historic
realities, which question the strong association between communism and cremation. These are,
according to Marius Rotar's 2011 book’, dedicated to the history of cremation in Romania, the
existence of the Cenusa crematorium, since 1928 and the decrease in the number of cremations
during the communist period, as opposed to the interwar period. So, it already seems obvious that
the roots of Romanian cremation are not to be found in communism, but at least in the interwar
period.

A second step is represented by a look inside the relationship between cremation and
communism and establishing verifiable data regarding it. Through the law of nationalisation, the
Cenusa crematorium becomes property of the state, Bucharest City Hall becomes its owner in
1948 which leads to the termination of the relationship between Romanian cremationists and the
International Cremation Federation. Eternity through ashes® largely explains the mechanisms
through which cremation starts to lose ground from the point of view of power and propaganda
instead of being a cornerstone of the atheism spread by Communism, descendant of the Soviet
model, as we could be tempted to imagine®. The Soviet model of cremation supposed the
premeditate use and the encouragement, by the communists, of cremation and the crematorium
(the edification, in 1927, of a crematorium in Moscow, near a cemetery of non-functional
monastery) as an instrument for fighting against religion and dissolving the tradition of burial,
perceived as a cultural effect of believing in a spiritual transcendence. On the contrary, the
Romanian cremationist movement emerged, in the late 19th, as an autonomous movement aiming
at implementing the idea of a hygienic way of bodily disposal.

The correlation between communism and cremation is not an invention of the post-
communist period in Romania. We can find it ever since the interwar period, in the dispute
between supporters and detractors of cremation. For example the archimandrite luliu Scriban, one
of the foremost adversaries of cremation, used this image in order to announce the bankruptcy of
cremation in the USSR despite the intervention of the Soviet power in order to impose it'0. On the
other hand, Romanian interwar Romanian cremationists expressed their admiration towards
cremation in the Soviet space, without looking for complicated explanations for such a reality.

Cremation continues to exist in communism, but it is not associated with it, in the large
and ideological sense of the term. As a result, during the first decade of communism in Romania,
the number of cremation at the Cenusa crematorium was lower than during the interwar period.
No crematoriums were built in Romania during the communist period.

Even though there is a corner dedicated to Communists in the Cenusa crematory, the
Béla Brainer, corner, or the red corner — a corner where there are, however, Christian markings - ,
none of the high ranking members of the Communist Party have been cremated. As an example,
Nicolae Ceausescu’s parents were buried with an extremely sumptuous funeral service. Gheorghe
Gheorgiu Dej or other prime-minister of communist Romania was not cremated. There are several
explanations for this situation to be mentioned. Among these, two are very important; first, the
rural roots of Communist leaders, and second the silent agreement between the Orthodox Church
and the Communist Party, through a division of power, according to different fields of reality. The
Church receives death and the Party receives life. As a matter a fact, this kind of agreement more
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or less visible did not passed unobserved by the historians. For example, Alain Besancon!!
showed that the Orthodox Church as well as the Catholic Church is guilty when it comes to
communism. One is guilty of silence’? while the other is guilty for having tried to establish
communication pathways with communism. These explanations are able to destroy the idea of the
undoubtedly persecution of Orthodox people by Communists or the classification of cremation and
Communism in the same semantic field with the same values. Thus, Mihaela Grancea’s
statement, in the beginning of her book', according to which the Romanian communists leaders
where atheists and only that secondary ones where buried needs to be regarded with much more
than suspicion.

Of course we do not wish to support the fact the Romanian communists have used
cremation as a practice meant to strengthen and demonstrate, in other people’s eyes, the belief in
communist ideas by defying tradition and religion. However these communists are less
representative, from the second group. Cremation was generally preferred by the old communist
guard — meaning the members of the party during the interwar period —, when it was outlawed.

A third step is represented by the investigation and the understanding of some historical
facts with a high potential to create a negative image of cremation. We refer here to the events
such as the Trandafirul (Rose) or Vama (Customs) operation. This operation consisted in the theft
of 43 bodies of young revolutionaries from the morgue of the Timisoara County Hospital, two days
after they had been killed, on December 17th, and their cremation at Cenuga Crematorium, under
orders from Elena Ceausescu. This operation only became known in January of 1990, but it had a
negative impact on the imaginary linked to cremation, it can be compared to a wiping of traces
done by an abusive and radical political power. Events such as Trandafirul, when cremation, view
as a radical practice to getting rid of corpses, functions like a political instrument, are part of a
more extended, geographically and temporarily socio-political paradigm, called the Evil Politics of
Cremation?. Probably the best known form of the Evil Politics of Cremation is the cremation
performed in the Nazi camps, during the World War Two.

4. The Components of the Romanian Imaginary of Death and their Interaction with
Cremation

The imaginary cannot be taken away from the inner part of life, because such an action
would result in a warping of human reality. Lucian Boia, one of the famous researchers on aspects
and the philosophy of the imaginary remarks the simultaneous, social and imaginary character, of
any human constructs of reality through the being tries to find a sense in the world: “man lives on
two plains at the same time: reality and the imaginary, different plains, but between which there is
a constant interaction™s.

We will discuss three significant components of the Romanian imaginary of death. The
purpose is to better understand their characteristics and how they shape the current perception of
cremation. We will talk about political death, Orthodox death and death in the media, each with
powerful semantic configurations, which gather around the idea of death, determining a certain
attitude towards the reality of death, and generating a set of pre-established ethical judgments
regarding them. These configurations began some time before the facts and are continuously
motivated by it, but do not conform to it because they have their own autonomy. We must however
mention the fact that, from the beginning, in reality, in the effective social-imaginary dynamic,
these components rarely present themselves in the pure form we depict, they combine with each
other, in different proportions, or with other elements of the imaginary and, if it is the case, the
personal.

The first imaginary structure of death, the political death is made up of communist death
— more specifically the common perception on communist death, to which the current political
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meanings are added, understood as a socio-cultural paradigm. In short, communist death can be
viewed as, just like Lucian Boia'® has shown, (pseudo)scientific, un-natural, anti-spiritual/atheist, a
taboo. Communist death is an anti-natural death because it never arrives on time, melting in its
imaginary substance the coercion and permanent threat of death and disappearance carried out
by the secret police and their communist political prisons. A distinction must be made between
what we have called political death and the way in which communism explains death. Because, on
a prime level of discourse, communist philosophy defines death as something natural, belonging
to nature, through its corporeality (according to the Marxist philosophic materialism) so that later it
can be ideologically manipulated, meaning it will be inserted in the conceptual system of existence
in and through the party'?. Death transforms, under the sign of politics and excessive disturbed
history — just as Camus has mentioned in his works'® — from an internal component of beings,
inseparable from them, into an exterior form of repression and torture. The fundamental mutation
in keeping with the same line of thought of Albert Camus, is from death to murder. Political death,
as a structure of the Romanian imaginary, earns, from the negative perception on communism,
dark nuances and contains suggestions of unnatural, anti-religious, nationalized violence.

These characteristics are deepened in a negative way, by the meanings of the political in
Romanian mentality. Almost everything related to politics seems to be considered to have a
negative relationship with society?s, just like during the communist period, even though it is not
necessarily involving coercive power anymore20, But the political tends to be, in nowadays
Romania, associated with corruption and with an artificial intervention upon the normal course of
reality, whether is about economic problems, whether about social or cultural ones?!. Thus, as we
can observe in mass-media articles, many opposite constructions such as justice and politics,
economy and politics, mass-media?2 and politics are formed, in the majority the political term
being the negative one.

Cremation can only be placed in a negative way within such an imaginary context. This
is due to the fact that it is trapped within a communist interpretation grid but also because of some
problems of the imaginary related to cremation in general. Cremation is understood as an
accelerated posthumous method of disappearing (through fire), meaning it is not natural and
raises psychological obstacles from the point of view of the spatial-temporary imaginary of the
body, of the way in which the living relate themselves to death?3.

The orthodox death is an important component of the Romanian imaginary of death. Just
like Marius Rotar, has pointed out in his book, there is a tendency to determine Romanians to see
the Orthodox religion as an important part of the national being. So, forcing a little bit the meaning
of all this, when a Romanian dies, that person dies both as a Romanian and as an Orthodox. This
inseparability is also noticeable during funeral services, which do not compete against civil
funerals, such as the ones in other countries. This is a partial explanation why, despite a massive
Westernisation, the Romanian people still hold on to their religious tradition. In such a situation,
cremation must not only compete against a religion, but also with a system of national values.
Orthodox death is a positive death within the imaginary of death, especially because it is
associated?* with a contemporary value — we would say a hedonistic one, nevertheless, this issue
needs to be studied further — which is very functional in profane space: the appreciation for the
human body25. Despite all of this, Romanian cremationists have always fought in order to
demonstrate that they are not anti-religious, they are anti-clerical6. Orthodox death becomes
problematic through cremation, not just because of tradition, the attachment of the Romanian
people towards the Orthodox religion, but also because of its contents?”. Orthodox death is a
refreshing death because it maintains the idea of a body which is not ravaged by death. It knows
death, but not in a transitory sense because it will come out of it. We don't refer just to the doctrine
of resurrecting the body, which, still valid in the Orthodox religion, could not be quite just as
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functional in an Orthodox imaginary of death, but it could be with the idea that Christ inhabits the
body, in a demiurgic form within the human body as ontological support2,

Death in the Media is a component of the Romanian imaginary, ambiguous, from an
ethical point of view, of death, in a constant state of expansion. Excessive mediatisation of death
involves the fortification of the same rituals and Orthodox norms and laying blame upon the ones
which are different. In its own, it also values the body often®. Basically, it can be said that the
orthodox death, as well as death in the media trigger a continuous slide of cremation towards the
negative pole belonging to political death. It must also be said that the negative political imaginary
of cremation in Romania activates the negative part of the Western imaginary of cremation, such
as the relation war-cremation, problematic freedom and the manipulation of ashes¥.

There are a few major errors which are being made in relation to cremation and its
presumed communist nature. At their origin, they are logical mistakes. The fact that they are made
continuously, their internalisation within the society determines the creation of clichés, and clichés
lead to myths. A common mistake in approaching cremation as a communist practice is the
transformation of the correlation into causality or into a bijective relationship. Communism is
associated with atheism, but on the other hand, cremation is suspected to be an atheist practice,
with a popularity owed to postmodernism (partially, this is an example of prejudice, it is enough to
think that most of the persons cremated during the interwar period were Orthodox). Therefore,
based on a common term, namely atheism, a false classification of cremation is made as
belonging to communism, thus creating the idea that communism had generated/extended
cremation. Other fundamental differences between communist ideology, fundamentally based on
the idea of a community and the individualism specific to numerous cremationists are overlooked.
The mechanism can be explained more easily the more the Orthodox Church stigmatises
cremation, pointing out its unchristian aspects.

Another explanation for the correlation cremation-communism-atheism would be that in
Romania a tradition of secular funerals is absent. This type of funeral, developed in other areas, in
the second half of the nineteenth century, occurred for the first time in Romania during the
communist period (often completed by cremating the deceased). However, in the climate of
"explosion” of religiosity and orthodoxism after 1990 in Romania this correlation could easily be
strengthened.

Another mistake is the exposure, largely in the media, to audiences which are not
representative. Cremation is not what the press says it is, it is not the way in which it is illustrated
by the press, as we will see when we will analyse the media discourse regarding this subject. All
mass-media theories®! have emphasised the fact that the reality captured by television — death
included —, is superficial, constructed in a digestive way, and cannot be taken for granted.

One such example is an article published in 1994 in the Romania Libera newspaper by
Razvan Bucuroiu, denouncing the fact that there was an Orthodox priest performing services at
the Cenusa crematorium between 1928 and 1933 despite interdictions. Bucuroiu considers the
crematorium to be a “pagan temple with an industrial touch’, where “at the edge of the only room
[...] the urns are full with communist activists and burned warriors, in a supreme eulogy for the
victory of death and the barren world”. He thought it was “the ultimate level of irony and
shamelessness” the fact that there a Bela Brainer corner in the crematorium and even more than
that he came to the conclusion that especially Jewish communists were burned there during the
communist regime. In order to prove his point he would give quotes from the employees of the
crematorium in that period, which would contain information about the presence of urns containing
communists in the crematorium “Sir take these communists away from here! Next door at the
mausoleum they have cleaned up. People get angry when they see them here. Look at them
laying here like kings and they only have a plaque in the corner for the boys in Timisoara...”
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5. The Way the Media is Contaminating the Imaginary of Cremation with the Political One

Like it is shown in the article, the Romanian media tends to strengthen the bond between
cremation and politics and it even exploits it in order to receive a larger audience. The rhetoric of
the press is anti-cremationist, acid and it goes beyond the illustrative function, citizen information.
We will especially analyse here the reactions generated by the desire of RDK Cremation to build a
crematorium in Cluj. There are some important aspects regarding cremation in Romania that are
reflected in the mass-media. Briefly and summarising, we can observe cremation is (re)associated
with politics through its content and function. The content refers to the stereotypes of cremation as
a political practice, and the function refers to cremation as a feared instrument used by the current
political forces. There is talk of the toxicity of ashes — sometimes naming the Nazi root of this
image (“the Auschwitz effect”), the necessity to remove children from the vicinity of crematoriums
(death is not the only object of this prohibition, since the cemetery is just as close to them).
Moreover, the myth of the existence of a crematorium in Cluj during the communist era is
mentioned again and the idea of building a crematorium is attributed to UDMR politicians3,

The way in which the media tends to inseminate the Romanian imaginary of cremation
with communist meanings, orienting Romanian expectations regarding the establishment of a
crematorium by RDK Cremation in Cluj-Napoca is visible from the headlines they have chosen.
Their neutrality is permanently undermined through a presentation that lacks values — from an
ethical point of view, of the conformity with Romanian social and religious values — and the idea is
introduced, not just through titles, but also through certain content elements, that cremation is a
humiliating practice, which reduces a person to a cadaver instead of a dead body. Some of these
titles are: ,The Metropolitan Bishop: the Orthodox Church has never agreed with cremation” 34,
,RDK Cremation wants to cremate 10-15 human bodies every day and 48 in extreme cases in
their Manastur crematorium” 35, ,The people of Cluj do not want a crematorium in Manastur!...” 36,
,The Manastur crematorium, mercury poison for the people of Cluj”37, ,Crematorium for villains” 3,
,Human crematorium makes believers go out on the street”3°, and examples can continue. It is
obvious that, beyond the content, such article titles came out daily or frequently, as a reaction to
the desire of RDK Cremation to establish the crematorium, people’s perception about cremation
could only be damaged. Especially if each newspaper page dealt with this subject also published
pictures meant to shed a negative light on the subject. As it can be seen by accessing the links
supplied on the reference page, barren images, from the point of view of symbol density and
component images, pale from a chromatic point of view of references to reality, it is important to
notice that they give the idea of an industrialised world, a machine world lacking rituals. But, and
this is an important fact, this is not about a hyper-technological world, cremation is not presented
as a representation of technological sophistication, it is rather represented as a factory, full of
machines, which is reminiscent of the communist factories and plants. We can see furnaces in an
empty room, or workers feeding the fire, or when Andrei Andreicuf's intervention is presented, his
fatherly figure. There is nothing wrong to show a furnace in a crematorium at first. Manipulation,
the lack of honesty comes from a mass-media preferential treatment of burial, as compared to
cremation. If the furnace is a part of the crematorium, if the fact that it functions is a clear reality
which cannot be negated, it is also true that gravediggers, often dressed inappropriately and
uncaring towards the pain of their clients, prepare the spot for the new body and reveal human
remains. These are all realities of the practice of burial. However, the ways in which the two ways
of disposing of the body are presented in the media are vastly different. It is enough to search
through online or printed newspapers, in order to find images of more or less famous funerals, in
order to observe that burial is illustrated as being a stable practice, from a ritualistic and spiritual
point of view, and also a ,beautiful” practice which brings piece. Thus, it is not normal that
cremation presents itself in a reductionist manner, through the limitation to some components of
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cremation — such as the furnace, fire and, on the other hand in other circumstances, burial is still
accredited culturally, through the way in which the press represents it using images.

The intervention of Metropolitan Andreicut named the example of the Soviet Union where
the political regime imposed cremation in order to impact tradition and especially the Orthodox
Church. This fact, from a Historical point of view, was a real one, but the economy of the
intervention had a well defined purpose: introduce the link between communism-atheism and
cremation in the minds of parishioners. If by looking at the history of cremation in Romania the
example is out of place, because it had omissions regarding references to the situation of
cremation in Romania and which would have demonstrated that there is no such link.

The press has continued to portray cremation in a negative light and connecting it to
politics, after the protests#0 which took place especially in the Manastur+'neighbourhood of Cluj-
Napoca, caused by the involvement of the church (Andrei Andreicuf, and the priests Dan Hognogi
and Calin Popovici), politics (independent representative Mircia Giurgiu) and — it is arguable if it
was in an autonomous manner — the civil society (represented by Emil Stefco, the leader of the
foundation ,Parinti clujeni’(Parents of Cluj)). Any possible analytical and critical valence regarding
the discourse of the press has diminished ever since the protests are being announced and their
two very disproportionate sides. RDK Cremation on one side and the people mentioned above on
the other. There however a certain political presence between the two sides, namely the
counsellors which have voted for the establishment of the crematorium and who are institutionally
associated with the company which is building it. The opprobrium of priests and the civil society
represented by Emil Stetco stand against this political structure, and also it is characterised by
agglutination, an intensification of the political#2. The press, when it can, sends out darts against
the idea of building a crematorium in Manastur, ranging from subtle references to accusations: ,A
suspicious business deal, which will bring 5 million Euros to the company every year. The Clyj
town hall has associated itself with this small company, has offered the space for the construction
for the meagre sum of 3 thousand Euros a year. The people of Cluj have contested the
association between the municipality and the company, and are getting ready for a trial.™3 Thus, it
can be observed how the political, in the most negative way, is associated with cremation. The
same reporter who wrote the article mentioned above, also brings Emil Stefco’s statement to the
argument about how the crematorium would be guilty, in case it would be put into use, of an
LAuschwitz effect”. It is obvious how the political glides into its normal image, characterised by the
perception of corruption, its far darker historical background and entering the imaginary space of
Nazi totalitarianism. This must not make us believe that the association between communism and
cremation was made and put in the spotlight. In a letter addressed to the Cluj town hall from the
Adormirea Maicii Domnului parish of Manastur, Dan Hognogi, a priest, talks about the ,two great
atheist bloody analogies, which have marked the world in the 20th century, the Nazi regime and
Communism, which have amplified the disdain for human beings because cremation was used on
a large scale in order to erase the traces of great genocides™4. The Orthodox priest is not the only
one who talks about this relationship. lonut Tene, a reporter, displays the link between cremation
and communism# as a very old and stable one. There is a subtle analogy between the way in
which people are treated in the communist regime - considered insignificant, tossed into
crammed apartment buildings, and the way in which the body is treated after death, prepared for
cremation, tossed into an oven. Thus cremation becomes not just a funerary practice which is
typical for communism, but a way to express communist social and cultural aspects. ,| have lived
during the communist period when the crematorium was operational much to the despair of the
people of Cluj. | was a child when | saw the atheist communists building a structure made out of
fake red bricks in 1978 on the hill where the Manastur cemetery is located under the order of
prime-secretary Mocuta, this red satrap who erected the apartment buildings in the neighbourhood
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so that as many workers as possible could be wedged in like sardines in the vast industrial
bedroom. So it began: black smoke came out of the tower of the human crematorium, where
atheistic communists bumed their bodies”. The reporter's condescension is ironic and edgy: ,Of
course there are people who want to be cremated like the communist atheists. They can be
burned, but in a crematorium outside of the city”. Moreover, it is not correct, because communists
are not necessarily atheists, just like atheists do not necessarily have to be communists, and none
of them develop a special bond to cremation per se. On the other hand, lonut Tene committed a
wilful error, because there was never a human crematorium in Cluj.

The failure to build a crematorium in Cluj*6 does not just represent the failure of a
company to complete its business plans. It is not a bad thing that people have rejected the
possibility of disposing of the body which would not take anything away from their freedom. But
the way in which they did that was not right. There was an absence of real freedom, of making
decisions, a true chance to inform oneself regarding the problem. A determining absence, in part
due to manipulation strategies from the media, strategies which, on the level of the social
imaginary, build up the unnaturally close relationship between cremation and politics.

6. De-politicization of the Imaginary of Death, the Chance of a Free Cremationist Imaginary

The excessive use of clichés regarding cremation leads to the creation of myths. Making
cremation political on the level of the Romanian imaginary is based on the identification of
cremation as a funerary practice which is typical for communism. Attributing communist meanings
to cremation is, however, just one of the Romanian anti-cremationist forms. The myth of cremation
as a political form damages the imaginary of cremation. This happens because, as it has been
proven, political myths can be characterised by a rarefaction of images and an amplification of the
ideological discourse. It will be increasingly difficult for cremation to find ways towards a symbolic
reconversion necessary for a free human imaginary. Cremation, just like any fact belonging to
reality must be approached with a critical spirit, in order not to facilitate possible manipulation
mechanisms.
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One of the constant challenges the human being faced and is still facing during the
history is that of order, in the absence of which the human being fails as social being. On the
other hand, the human being experiences his own freedom as fundamental dimension, to have
and follow his own fate. This problem of order and freedom suffers many changes our interest
being oriented towards the political expression and its epistemological one, terms that, through the
development of socio-humans sciences, come more closely to the positive advise knowing for
being capable.

We bring back, this way, in our critical discussion the balance between power and
knowledge. In this approach we propose the context of dispute between the followers of
axiological neutrality and its disputers on the background of an anomic globalisation that
progressively slinks in the field of the ex Cold War.

In order to achieve this aim, we identify as a linking element for the two meanings of the
order we referred to, the knowledge order and the political order, the impartiality. From this point
we analyse two directions for assuming the impartiality.

The first is that which sustains that objectivity is the one that legitimates the speech of
epistemic and political power at least at level of intention. In both cases, the power apparently lies
in unsubjectivity, in the meaning of some objective decisions that go beyond epistemic subject and
political one and they both represent the expression of an order that circumstances it. This is a
normative — procedural order. Knowledge is nothing but applying the logical laws as democracy is
just applying the principle of majority. In the social sciences plan we find the axiological neutrality
thesis, initiated last century by the German socialist Max Weber that links the universal validity of
science to the demand that the scientist be forbidden to project in his research his valuable
judgements and his esthetical and political preferences. On the political power play, the
sovereignty is the act of acknowledgement from the majority will.

- The second direction is that which through Ludwig Wittgenstein, doesn’t discover a
pure objectivity as long as “the basis of knowledge is faith” and furthermore "the basis of strong
faith is weak faith”" Objectivity is, this way, circumstanted through the life world in which
challenges are rarely expressions of a straight evolution and in which very often appears the
anomy. This time, the axiological neutrality thesis becomes, according to Immanuell Wallerstein, a
major obstacle because as she sustains, we cant make distinction between searching the truth or
searching the good. The man of science is free because he carries a big responsibility that in the
political power plan can be translated with what Carl Schmitt defined sovereignty: a sovereign is
that who decides in special situations and his decision inevitably expresses a worthy option.

The relation between the two perspectives also becomes obvious in the field of debates
on legitimating at international level, illustrated by Francis Fukuyama through Douglas - Lincoln
“Douglas alleged he didn't care if the people voted for or against slavery as long as the decision
reflects the people’s will. Lincoln, on the other hand, said that slavery itself breaks the highest
level of equality between people principle that is on the basis of the American System.”

In another way, the decisions made by sovereign liberal democracies are fair from
procedural point of view but not guaranteed as being just and legitimity is based on previous
norms and rights that arise from a superior moral value to the legal order.

The hypotheses we intent to assume is that, in the circumstances of a world affected by
globalisation, the risk of a generalised anomy following interpenetration between several cultures
and traditions that assert multiple sides of the truth can only be tackled by a close correlation
between knowledgement and the power exercise to assert the concise Imperative.

The disappearance of the iron curtain, as a succession of events lived in the intensity of
a freedom capable to deliver more and more diverse promises, seems not to reduce, according to
the etologist Konrad Lorenz the discrepancy between the amazing successes obtained by man
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when controlling and domination of his extra specific environment and his serious incapacity to
solve his own problems of his intra specific relations. In this regard, never were more faithful to
the reality the comments of the philosopher Ortega y Gasset “We live times that are fantastically
capable to accomplish but they do not know what to accomplish”. This difficulty clearly raises the
problem of responsibility of man of science in general, of the specialist in socio-human sciences in
special and brings many questions, inclusively on the role of socio-human sciences. History
brought us, through the means of the last century lessons the paradox of questioning the ideology
through ideology which, for some thinkers, equalized with the end of any ideology and with the
identification of the starting point from which a reinvention of politics should restart. Nowadays,
after very short time, they speak about reinvention of ideology. Can we, in the field of socio-human
sciences, find an answer?

To ask for clarification could mean to clarify the social utility of science or, as Evry
Schatzman says, ‘it is an essential piece of our culture”. The science utility can be analysed
through reference to nature, man getting advantage because of it, which still leaves unresolved
the problem of aims to whom it subdues, in the same time it is also necessary a reference to man
on the field of socio-human sciences. In this case we point out along with Evry Schatzman some
desideratums of sciences as they were created by Renan, Freud and Marcellin Berthelo®;

- “to organize humanity scientifically, that is the last word of human science, it is

daring but legitimate claim” — Renan;

- “our best hope for the future is that wisdom-the scientifical spirit, the reason —

may establish a dictatorship in man’s mental life” - Freud;

- “the discover of a spiritual chemistry capable to change the man’s moral nature” -

Marcellin Berthelot.

The scientific organization of humanity, the dictatorship of scientifical spirit, the change of
man’s moral nature represent altogether aims towards which science becomes means. The aims
aren't disclosed therefore timelessly released from any circumstanciarity as “men of science can't
avoid being confronted with fundamental problems of human nature, as well as they can’t avoid
the choice between certain sets of values™. And in this respect Schatzman’s question is entitled
whether “is there one or more perspectives on science?® Or, other way, to whom do those
perceptions belong? To human nature, to reason, to man, to unity or to diversity? The meaning of
the question is related to the organising possibility, the justified dictatorship, clear or darken, to the
chance for the better or worse and, finally, there comes the question: whose good or whose bad?

In these questions we can find as many arguments to define science as a threat: “the
scientific research consists in the germs that bring into discussion the dominant ideology. The
result of the issue is a value for the society’s fundaments.™

Referring to the matter of sociology, Achim Mihu” synthesizes in five arguments the
disputes brought permanently to it, to its possibility of being a genuine science:

-judgements of sociology depend on the experience of those that exert this
subject;

- indexicality — the fact that speaking and acting mean depends on the social estate
they belong, the phrases of sociology being therefore limited in their meaning by
particular linguistic contacts;

-the relationship occurred between sociological theories and specific social
groups, knowledge being placed into a relationship almost determinist with the
social background where the sociologist is placed this happening just on the field
of sociology by the advocates of sociology of knowledge;

- phonetical obligation to observations;
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- the axiological commitment of person that also necessarily acts on the level of
men of science even though they are not always aware of it.

This last argument represents the origin of that which is known in the socio-human
sciences as the issue of “axiological neutrality” of the researcher preoccupied to discover social
life, issue which is strongly linked to the imperative objectivity and this way, to the problem of
possibly existing a social science, because, according to Immanuel Wallerstein, it faces us with a
dilemma: “Is there an outer objective reality that can, eventually be known with the condition that
proper means and necessary effort be made (altogether), or the so called truth is nothing but a
simple mask for a certain ideological position that was long time ago defined, that could allow us
to call it truth?"

In his work The American Power Decline®, Immanuel Wallerstein, being interested to
trace the outline of the situation the mankind lives, in general, and the scientist, in special,
approaches the axiological neutrality thesis starting from three cathegories of issues that the
follow of social knowledge involves:

- intellectual — which expects from us a critical and sober analysis of the reality;

- moral — which ends in the imperative to decide which are the values to whom we
want to give priority;

- political — where it is important to decide “how we can support the possibility that
the world which is to be born from the chaotic structured crisis of the world
capitalistic system to be better appreciated than the present one™®.

Chapter eight - The Intelectuals: a questioning axiological neutrality -
recircumstanciates the scientist in a globalised world where we should again wonder, as we used
to in the last two hundred years, if the moral, political and intellectual aspects can and must be
completely separate approached. Far from being a rhetoric question, interrogation on axiological
neutrality is considered to be constructive for the structured crisis of the capitalistic system and it
brings forward an assessment of the present members of our system of knowledge. The
conception “of the two cultures” is taken into account, according to which there might be a huge
difference between the scientifical knowledge and philosophical-humane one, being considered as
“not only inadequate to offer an explanation of the massive social transition we are going through,
but also a major obstacle in the way of our capacity to solve the crisis in a clever way™".

Wallerstein does not agree with this double meaning of the epistemic topic that he sees
created symbolically in the same time when Socrates accepted to drink hemlock, to distinguish
between searching the truth and searching the good. In this regard, the modern western world is
very close to the civilization of the Ancient Greece, the topic being in fact that of the intellectual
tolerance.

The 19-th and 20-th centuries marked two types of attitudes towards this one:

- a first way of accounting for it that has already imposed itself within the social
sciences, has developed on the hypothetical distinction between science as a
realm of truth and politics — deposit of values.

-the second perspective is rendered by Antonio Gramsci, who sustained that
necessarily intellectuals are conditioned by the social class they belong to.

As we noticed the axiological neutrality thesis marks a clash between sphere of science
and the public arena and by its affirmation is justified “the social and political toleration of social
sciences”, according to Wallerstein. It represent a fundamental perspective within social sciences
with which the work of the German sociologist Max Weber is associated strongly attached to the
ideal of the objective science and its main idea is that both the researchers and the community as
a whole, must carry on the mission of correlating and interpreting data regardless the confirmation
or infirmation by these of shared values. According to Wallerstein, the difficulty of this option
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consists in establishing at what level such a science without value has or not has value, because,
if we accept along with Tolstoi that the only important question for us to be; “What are we going to
do and how we are going to live?”, then Weber's view — “the social sciences which are strictly
empiric are the least appropriate to solve the difficult problem of formulating an option and
therefore it shouldn’t leave the impression they can do it"2 — is one that the science risks to
became illegitimate. Relatively, in the subject about intellectual tolerance, Weber's option would
rather be a kind of attempt to get rid of the domination from the national intellectuals on the right in
the German academic environment.

The second attitude, highlighted by Wallerstein through the Italian Marxist Gramsci
position rejects the axiological neutrality thesis, being considered that intellectuals are organically
tied with the social class they belong to. On its turn, this orientation is explained by the desire of
getting rid of central liberalism domination which marked the Italian intellectual arena.

The tension spotlighted in the two options can be reduced to the distinction of Kant
between “what is” and “what should be” and it appears as an important characteristic for the
modern world system. On its field, the theoretical analysis seem to have a dual nature, as being
realistic-descriptive and simultaneous prescriptive but finally they prove to be inaccurate. The
competition, the sovereignty, the citizenship, the axiological neutrality — the main myths of the
modern world system — are at the same time approached from the descriptive and prescriptive
point of view but “none of them is, by far, an accurate description and the majority of world’s
populations along with the best defenders of the system, rarely practice what they are
recommended™3.

The competition, in order to be accepted, must generate profit to the society but, in order
to get it, the market must be somehow restricted so that the freedom of competition correlates with
a certain role accepted to the state. Sovereignty is mutually promoted by the states but we can not
speak about balance without the terms of Realpolitiks and the ordinary impact of an organization
like UN is quite relevant. Citizenship, as main gain of French Revolution, is faded by the study in
the 19-th century of some binominals like: bread winner/house worker, productive
worker/unproductive worker, civilized/uncivilized, honest citizen/offenderr etc.

At its turn, the axiological neutrality is not tangible despite what is proclaimed:

- devotion to abstract truth;

- selection of works and search methods, strictly as an expression of some
scientific interests;

- resistance to any social, political or financial pressure that may be insinuated in
order to change the results of the research;

- abstention from formulating conclusions used in the public arena.

That's why, as Immanuel Wallerstein claims, the axiological neutrality is rather “a
concept created to restrict a turbulent, difficult and pseudo intelligent group of intellectuals™4 and
problems occur especially when the historical system we live in goes into a structural crisis.
Eventually, the scientist of the community, especially for social sciences, may be legitimately
asked: What is their reason to be from the contributer’s point of view? Or, to reformulate: so you
know, how it helps me that you know? Can the Weber’s creed be accepted as “an empiric science
will never have the mission to establish compulsory norms and ideals, on the basis of which
instructions be made to practice™5?

The answer does not necessarily mean moving on Gramsci's side with the meaning of
creating an ideological key of the social, as well as a recognition of limits to axiological neutrality
thesis by demonstrating the impossibility of existence of moral, political and intellectual loneliness.
It is not a matter of confusion of plans but accepting that debates happen simultaneously on the
three coordinates all of them having the same importance, an intellectual appreciation of the
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direction we are heading to, a moral appreciation regarding the direction we want to orient and a
political one concerning the way we succeed to identify and adequate the means to achieve the
target. Only in this way we can discuss about a social relevance of the specialist in social science.

We think that Wallerstein position is not completely different from the one that Weber
created, the main difference being that the former creates interrogations focusing on a certain
snapshot of the history evolution, the one in which our social-historical system (which is identified
with the modern world system) is deviating from the balance being obliged to create a transition
which may avoid therefore the chaos. At the same time, he adopts an analytical perspective on
the world system, highlighting the possibility of existence of a temporary arrow, with many
crossroads that come one after another which makes possible but not inevitable the progress. The
role of specialists in social sciences becomes, this way, possible and, in the same time, necessary
even though, due to the nature of changes, they will not be able to make predictions. They have to
identify between cyclic pattern of the old system and what is really new, and for that “we need
certain space in appreciation™s.

The crossroads that occur at the exit of a system have as only certainty the existence of
some ways to follow but they do not tell us anything about what our choice should be, so that we
find ourselves in a situation of anomie: “social state described by lack of cohesion and order,
especially regarding norms and values™’. The impossibility of a formal reason leads to a
substantial reason which implies choosing between aims, meaning “outlining fundamental values
of the new historical social system we prefer to build” and this, also being a problem for all, can't
be avoided by the scientists, “because our decisions decide the way we are following our
intellectual destiny™8. Substantial reason is, this way, the foundation of formal reasoning specific
to the scientist that cannot avoid questions as: what does a good society mean?, questions that
marked the biggest moments of social division in the modern world system - 1789, 1848, 1870,
1914-1918, 1968 or 1989 — and towards which we can say that an agreement can't be identified,
not even today.

This opposition between the substantial reasoning and formal reasoning is a supposition
that Jurgen Habermas contests through his theory on communicative reasoning. Revealing
religious and metaphysical beliefs about world does not deprive reasoning from any connotation of
context from the possibility to interfere in the world beyond the simple organization of means
reporting to the aims. On the opposite, “communicative reason — despite its strictly procedural
character relieved from all religious and metaphysical hypothesis — is purely inserated in the
process of the social life through the fact that acts of understanding get the role of a mechanism of
the coordination of the action. The texture of communicative actions feeds from the life’s world
resources and build in the same time, the environment through which the concrete life forms
reproduce.”®

The same dispute of isolating value from the life’s practice on the field of epistemology is
identified by Marin Aiftinca in Petre Andrei’s philosophy: “Man knows reality in order to use it in his
own interest. Therefore, the theory unifies with the practice, because the former's results, of
knowledge, in general, are assessed, validated by the practice™.

The axiological neutrality thesis can face difficulties in historical periods marked by
anomie as the element in whose confusing, uncertain, affecting the scientist’s position and social
science status. That's why the question, concerning how we should organize in transition, must be
a challenge to which they should respond on its field.

An withdrawal in the ivory tower, in the measure of which such a tower can resist during
a transition, on the base of a proclaimed freedom in accordance with the values would make the
scientist guilty and impossible. Science, in general, and social science, in special, must be lively,
so that for Wallerstein could mean, in spite of uncertainty of the result, that “during the times of
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transition no one can afford the luxury to stay away™'. It's not about a “proletarian unification” of
intellectuals, but, on the contrary, assuming the role of “interpreters among different movements”,
of translating the priorities of a movement in the language of the other one and then in a common
language, “that gives the possibility to all to understand intellectual, moral problems and then the
political problems they face™2,

A recreation of politics undergoes therefore the human’s re-creation, of the social space
and particularly of the other one as a play of perceptions and identities. Reality is socially
constructed and social science can become architecture only if it allows itself to be penetrated by
a new ethos, in the original sense, that makes reference to “house”. “To scientifically organize
humanity”, the aim proposed by Renan, finally has an ethical colourness, ethics being nothing but,
as Andrei Plesu says, “arranging the world in view of being lived, the founding of a new space in
which the soul can feel itself as if it were at home” and social-human sciences objectiveness
correlate with solidarity, thus it becomes a moral virtue. An epistemic foundation of social order
would be possible only in a deontological norm system of the scientific community’s members in
the horizon of the ethical Imperative, that always claims us to threat humanity inside us and inside
our peers all the time as an aim and never as a means, with effects particularly on the relationship
scientist — politician.
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The aim of this paper is to reformulate Brandom’s suggestions (Brandom, 2000) referring
to the role of the normative vocabulary and the attribution of patterns of practical reasoning to an
agent, in order to make them suitable for the analysis and evaluation of the practical arguments
containing the arguer’s claim that she or he is committed to a social institutional status as a
premise.

In doing this | shall consider Brandom’s notion of “making explicit... the endorsement of
a pattern of material practical inference” (Brandom, 2000, p. 90) as being more or less equivalent
to Walton’s notion of identifying and evaluating an argumentation scheme in a text of discourse
(Walton, 1996; 2006; 2008), and treat Brandom'’s “institutional” pattern of practical inference as a
defeasible and presumptive argumentation scheme with critical questions associated with it.

Brandom on the role of the normative vocabulary in logical analysis

According to the “expressive” role Brandom attributes to logic, "normative vocabulary
(including expressions of preference) makes explicit the endorsement (attributed or
acknowledged) of material proprieties of practical reasoning” (2000, p. 89). In other words, “the
broadly normative or evaluative vocabulary... is used to make explicit in assertible, propositional
form the endorsement of a pattern of material inferences. Different patterns of inference should be
understood as corresponding to different sorts of norms or pro-attitudes” (pp. 89-90). For instance,
the use of the normative term “obliged” in

Bank employees are obliged (required) to wear neckties,

makes explicit the endorsement of the material practical inference:

| am a bank employee going to work, so | shall wear a necktie.

And the normative term “want” in

| want (desire, prefer) stay dry,

makes explicit the endorsement of the material practical inference:

Only opening my umbrella will keep me dry, so | shall open my umbrella.
Equally, the normative “ought” or “ought not” in the proposition:

It is wrong (ought not) to harm anyone to no purpose,

makes explicit the endorsement of following practical inference:

Repeating the gossip would harm someone to no purpose, so | shall not repeat the
gossip.

However, in Brandom's view, propositions containing normative terms are not implicit or
unstated premises in the inferences they license. The use of the normative vocabulary has the
only role of making explicit “implicit inferential commitments, in the form of claims” (pp. 86-87).
Such propositions do not contribute to the force of the inferential relation between premises and
conclusion. In other words, they are “not required to make the inferences they explicitate good
inferences” (p. 87). Since, according to Brandom’s expressivist account on logic, "playing such an
explicitating expressive role is precisely what distinguishes some vocabulary as distinctively
logical’ (p. 87). Instead, the role of these propositions, that express or refer to norms is to make
explicit “the inferential commitment that permits the transition” (p. 89) from premise(s) to
conclusion. But, making explicit an inferential commitment means different things for different
patterns of practical reasoning. For instance, proposition "I want to stay dry” makes explicit the
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attribution of a preference to an agent, implicitly attributed through a material inference such "Only
remaining in the car will keep me dry, so | shall remain in the car’, the transition from the premise
to the conclusion of which it licenses. But, proposition “Bank employees are obliged (required) to
wear neckties” makes explicit the inferential endorsement that permits the transition from the
premise to the conclusion in the following material practical inference: “l am a bank employee
going to work, so | shall wear a necktie”. Therefore, what authorizes the transition from the
premise to the conclusion in this material inference is a norm “associated” with a social status (p.
91). To say that what authorizes the transition from the premise to the conclusion, in this case, is a
social norm, is, from the point of view of Brandom’s deontic scorekeeping model of discursive
practice, to say that "[tJaking it that there is such a norm or requirement also just is endorsing a
pattern of practical reasoning: taking ['l am a bank employee going to work, so | shall wear a
necktie”] to be a good inference for anyone who is a bank employee” (Brandom 2000, p. 90). A
special feature of this inference is that it is considered by the scorekeeper "to be a good inference
for any interlocutor A such that the scorekeeper undertakes doxastic commitment to the claim that
A is a bank employee” (Brandom, 2000, p. 91). Therefore, “[w]hether one has a good reason to
wear a necktie just depends on whether or not one occupies the status in question” (Brandom,
2000, p. 91). And, more generally, such a “pattern, where what matters is the scorekeeper’s
undertaking of a commitment to A’s occupying the status rather than A’s acknowledgment of that
commitment, corresponds to an objective sense of ‘good reason for action’ (according to the
scorekeeper)” (p. 91).

The fact that what authorizes the transition from premises to conclusion it is not a
premise is a consequence of non-monotonicity of what Brandom, following Wilfrid Sellars, calls
"material inferences”.

Non-monotonicity of material inferences, including those having this pattern, is what
makes them defeasible inferences (Pinto, 2006, pp. 309, 312-313; Pinto, 2009, pp. 282, 289;
Hitchcock, 2009, pp. 18-19; Godden and Walton, 2007, p. 275; Walton and Godden, 2007).
Therefore, such models can be seen as argumentation schemes, with the meaning of
“argumentation scheme” as it is in informal logic (Walton, 1996; Walton, Reed, Macagno, 2008).
However, an argumentation scheme associated with Brandom'’s “institutional” model (Brandom,
2000, p. 91) is not to be found on the actual lists of argumentation schemes. In its implicit form, an
inference having this pattern could be the following one:

| have the social status S
Therefore, | shall do A.

An inferential commitment to this material inference could be expressed through the
proposition:

Generally, those who have the status S ought to do A.

So, the explicit form, which can be treated as an argumentation scheme will be:
In this case, | have the social status S.

Generally, those who have the status S ought to do A.

Therefore, | shall do A.

In this scheme, we will call the first premise Social Status Premise, and the second,
Normative Premise.
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Institutional patterns of inference as argumentation schemes for practical
reasoning

Walton treats patterns of practical reasoning in the way Brandom treats what he calls the
“prudential pattern of material inferences’, that is, by considering them as attributing goals or
intentions to an agent. For Walton, the basic scheme for practical reasoning and the scheme for
value-based practical reasoning explicitly refer, in the premises, to the goals, intentions or
preferences of the agent (Walton, 2007, p. 226). For Brandom, material inferences that contain
such references are of the following kind: “Only opening my umbrella will keep me dry, so | shall
open my umbrella”, or, “It is raining. Therefore, | shall open my umbrella”. According to Brandom’s
expressivist approach to logic, proposition ‘I want to stay dry” is not a premise, implicit or
unstated, of the inference. It only has the role of making “explicit in assertible, propositional form
the endorsement of a pattern of material practical inferences” (Brandom, 2000, p. 90). That is, it
only makes explicit “the norm implicitly underwriting the inference”, a norm that “is associated
with... exhibiting a certain desire or preference” (p. 91).

But what if the scheme did contain reference to the social status of the agent, as in the
Brandom’s institutional pattern of inference in which the norm implicitly underwriting an inference
is associated with “having a certain status” (p. 91)? In both cases, the prudential and the
institutional, “[tjo endorse a practical inference as entitlement-preserving is to take the doxastic
premises as providing reasons for the practical conclusion” (p. 92). However, while in the
prudential pattern doxastic premises or assertions refer to the agent's goal or intention, as in the
following example: “Only standing under the awning will keep me dry, so | shall stand under the
awning’, in the institutional one the premises refer to the agent’s social status, as in “l am a bank
employee going to work, so | shall comb my hair”. However, if Brandom’s approach is correct,
then we have reasons to take into account, for the sake of analysis and evaluation of arguments,
not only argumentation scheme for practical reasoning having the general form (Walton, 2007, p.
226):

Basic Scheme for Practical Reasoning

I have a goal G.
Bringing about A is necessary (or sufficient) for me to bring about G.
Therefore, | should (practically ought to) bring about A.

or (when values are involved) having the general form (Walton, 2007, pp. 226-227):

Scheme for Value-based Practical Reasoning

I have a goal G.

G is supported by my set of values, V.

Bringing about A is necessary (or sufficient) for me to bring about G.
Therefore, | should (practically ought to) bring about A,

but, also, schemes having the form

In this case, | have the social status S (or [ am S).

Generally, those who have the status S ought to do A.
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Therefore, | will do A.

Brandom's suggestion and the reason for taking into account this pattern of inference is
that having a certain status is as good a reason for acting in a certain way (from the point of view
of the agent) as to have a certain goal or intention. Given the non-monotonicity and the
defeasibility of this pattern of practical reasoning, the inferences corresponding to it can be
evaluated using critical questions. But what critical questions do match the institutional pattern of
practical reasoning?

If, as Brandom suggests, the proposition making explicit the agent's inferential
commitment, that is, the proposition “Generally, who has the status S should do A®, is added, then
the critical questions matching the argument (taking this proposition as a premise), that can be
called (A) Argument from Social Status:

Argument from Social Status

In this case, | (a) have the social status S.
Generally, who has the status S should do A.
Therefore, | (a) will do A,

could be the following:

(A1) In this case, does a have the status S?
(A2) Should anyone having the status S do A?

The questions are general in character, but a comparative analysis taking into account
other similar argumentation schemes, such as Argument from Commitment and Argument from
Verbal Classification, can detail them. The argumentation schemes for these arguments are as
follows (Walton, 2006, pp. 117-118; p. 129):

(1) Argumentation Scheme for Argument from Commitment

Commitment Evidence Premise: In this case it was shown that a is committed to
proposition A, according to the evidence of what he said or did.

Linkage of Commitments Premise: Generally, when an arguer is committed to A, it can
be inferred that he is also committed to B.

Conclusion: In this case, a is committed to B.
The scheme has two critical questions associated with it

(1.1.) What evidence in the case supports the claim that a is committed to A, and does it
include contrary evidence, indicating that a might not be committed to A?

(1.2.) Is there room for questioning whether there is an exception in this case to the
general rule that commitment to A implies commitment to B?
(1) Argumentation Scheme for Argument from Classification

Individual Premise: a has property F.

Classification Premise: For all x, if x has property F, then x can be classified as having
property G.

Conclusion: a has property G.
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Two appropriate critical questions match the scheme:

(1.1.) What evidence is there that a definitely has property F, as opposed to evidence
indicating room for doubt on whether it should be so classified?

(1.2.) Is the verbal classification in the classification premise based merely on a
stipulative or biased definition that is subject to doubt?

The pattern (A) has in common with the scheme (I) the fact that in one premise a
propriety is attributed to an individual, and the other premise is definitional in character. In terms of
Brandom's institutional inferential pattern, the critical questions for the Argument from verbal
Classification would be:

(I'1) What evidence is there that the person who says that she or he has the social
status, as opposed to evidence indicating room for doubt on whether it should be so classified?

(I2) Is the normative premise based on a stipulative or biased attribution of S?
As for the scheme (1), the critical questions for argument (A) can be:

(I"1) What evidence in the case supports the claim that the person who said that she or
he has the status S is committed to S, and does it include contrary evidence, indicating that she or
he might not be committed to S?

(I"2) Is there room for questioning whether is an exception in this case to the general
rule that who is committed to S is also committed to doing A?

Questions (I'.1) and (1I'.1) detail the question (A2). But, since the social status premise in
(A) is, according to Brandom, a doxastic commitment or an assertion (from the point of view of the
arguer), (I'1) is a better particularization of (A1). Questions (I'2) and (II'2), referring to the
normative premise, complete each other. (I'2) questions whether commitment to S implies
commitment to doing A, and (II'2) questions whether the normative premise is a persuasive or
stipulative definition. Therefore, both questions are necessary in evaluating arguments that have
the form (A). Thus, A can be put in the following fom:

Argumentative Scheme for Argument from Social Status

Social Status Premise: In this case, | have the social status S.

Normative Premise: Generally, anyone having the social status S should do A.
Conclusion: | will do A.

The three critical questions matching the scheme are:

(CQ1) What evidence in the case supports the claim that the person who says that she
or he has the status S is committed to S, and does it include contrary evidence indicating that she
or he might not be committed to S?

(CQ2) Is there room for questioning whether there is an exception in this case to the
norm that who has S should do A?

(CQ3) Is the normative premise based merely on a stipulative or biased definition that is
subject to doubt?

To answer the first question one has to identify pro and contra evidence for the agent’s
claim that she or he has the status S. The answer to the second question concerns the degree of
generality of the normative premise, and the answer to the third question concerns the cases (if
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any) in which what one having the status S should do is not defined through a definition that is
generally accepted as norm or rule, but rather through a stipulative or persuasive definition. On
account of the definitional character not just of the normative premise, but also of the social status
premise, one further question can be added:

(CQ4) Is the social status premise based merely on a stipulative or biased definition that
is subject to doubt?

The answer to this question concerns the cases (if any) in which attribution or self-
attribution of statuses is rhetorical or arbitrary in character.

Conclusions

| have presented here a way of interpreting Brandom’s ,institutional” pattern of material
inferences as a defeasible and presumptive argumentation scheme. Four critical questions
matching the scheme have been proposed by analogy with two defeasible argumentation
schemes: argumentation scheme for argument from commitment and argumentation scheme for
argument from classification. The analogy is authorized by Brandom’s suggestion that we should
treat as practical, i.e. exhibiting commitment to action as conclusion, not only inferences from
goals, intentions, or preferences to intentions to act, but also from commitments to social statuses
to intentions to act.
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The repair of moral damages occupy a extremely important place in the criminal and civil
law process when such kind of damages are being created in a person patrimony, there for the
legislation must contain efficient ways to repair and compensate moral damages.

Regulating moral damages existed in the communist period in our country existed this
regime but we can say that the measures regulated and the measures existing were much more
limited and not so precise than the measures regulated after the year 1989 after the clash of the
communist regime in Romania. We can say that this small interest given to the moral damages by
the communist regime is due to the fact that that regime gave little interest in protecting the person
and her rights.

In order to understand the problem which | am going to analyse in this article, first | must
define what moral damages notion means.

The definition of moral damage:

Civil prejudice, generally, is the result of a illegal act or the harm to a legal interest. If
this negative result can be evaluated in money, this is a material prejudice. So the out come of the
illegal act will affect that person patrimony (the destruction of a good or stealing a good.)

If the out come of a illegal act can not be evaluated in money, that prejudice is a moral
prejudice. For example the physic or psychic sufferings, caused by harming the honour or
reputation of a person. In this cases the out come of the illegal act concern some values that do
not contain any economic value, and this values can not be evaluated in money.

In the attempt to define the notion of moral prejudice, in the juridical literature was said:
“moral prejudice is composed from the moral values caused to the person (honour, dignity, social
status, the liberty or her reputation as well as the ones that represent a infringement to the
feelings of affection)”. It was also said that” moral damages represent in reality physic or psychic
sufferings but in not any circumstances they do not represent material losses.”

In another point of view it was considered that "moral prejudice are the ones that result
from the harm of unpatrimonial interest. They can’t be evaluated in money.

In the foreign literature It was considered that” moral prejudice are the ones that express
in a loss of money, because it prejudices a extra-patrimonial interest”, that “the moral prejudice is
the harm created to the extrapatrimonial right’, and in another definition it is said that moral
prejudice is “the prejudice that affects the personal interests of a person and which contains in
physique or moral sufferings which affect the victim”.

From all this definitions, we conclude the idea that the essential characteristics of moral
damages are:

- moral prejudice is the result of illegal acts that affect some unpatrimonial rights;

- prejudice does not consist in material losses;

- moral prejudice manifest in physique or psychic sufferings which the harmed person feels;
- moral prejudice can not be evaluated in money;

In this delicate problem which the moral damages represent the courts? are the ones that
have the right and the ones that have the legal powers to appreciate the value of the legal
interests that are affected. The law juridical literature and the practice pointed out facts that make
hard to solve not too much the problem of moral damages but the problem of the criterion and
methods necessary to determinate the value of prejudice. We appreciate that if there are no legal
criterion, the court is the one that must determinate the value of prejudice, by firstly applying
unpatrimonial measures, secondly by applying some money sanctions, as well as the symbolic
money repair of the moral damages.

Unpatrimonial rights which cause moral prejudice

61



Revista de Stiinte Politice. Revue des Sciences Politiques @ No. 35 e 2012

As we previously defined the moral prejudice, we said that it represents that right that
can not be evaluated in money. It is formed out of those unpatrimonial values of a person which
has the benefit of being protected by the law. So, the human’s unpatrimonial values, protected by
law, are represented by the subjective unpatrimonial rights.

In a concise classification, we can say that belong to the unpatrimonial rights the
fallowing rights:

a) unpatrimonial rights closely attached to the human person, recognized and
guaranteed to all physic persons, such as: the right to life, physic integrity, the right to physic and
psychic health, the right to freedom, the right of security, the right to private life, the right to protect
our residence, the right to have a name, the right of honour, reputation, dignity and social status,
the right to think free and chose your religion, the right to have personal feelings, the right to
memories, the right to have honest judgement;

b) unpatrimonial rights that are closely related to the family life of a person: the
right to get married and make a family, the right of parents to have bounds and raise, educate,
and take care their children, the right of mutual help between the members of a family and moral
assistance;

c) the unpatrimonial rights that belong to autors that create science operas,
literature operas or artistic operas: the right to be recognized as a author, the right to make the
opera public, the right of the inviolability of the opera, the right to demand any abuse brought to
the use of the opera;

d) the unpatrimonial rights that belong to the legal person: the right of naming,
symbol, firm, trade mark, the right of reputation, the right to a fair competition.

Regulateing moral damages during the Communist Regime in Romania

During the Communist Regime in Romania the patrimonial measures necessary for
repairing moral damages have been contested by the communist regime.

Right from the moment of the application of the Romanian Civil Code, at 1 december
1865, in the old jurisprudence it had been adopted a mixt system of repairing moral damages,
repair represented by unpatrimonial measures and sum of money, sometimes being taken both of
the measures the same time.

For example, there have been taken unpatrimonial measures for repairing moral
damages, appreciate that “ by the fact of publishing an article in a journal or a periodic magazine,
the responsibility of a person for her actions can exist when the published article has produced an
prejudice to a person. If the published article, as well as the conditions in which the publication
was made, does not satisfies the conditions necessary for Criminal Law code specifications, the
person to whom has been caused an prejudice has only the possibility of a civil action in front of
the Civil Courts, based on article number 9983, having right of material compensations and the
right of response” . This right of response, recognized to the person that registered a prejudice,
was considered a modality of repairing the moral prejudice that has been caused. Most of the
times, moral damages were reapaired by obligateing* the person which caused a prejudice to pay
a sum of money in favour the harmed person.

During the Communist regime period, with the adopting the guideing Decizion number
VII from 29 december 1952, by the Plen of the Suprem Tribunal , was adopted the settlement of
not repairing moral damages with money compensations. As a fact, the Communist Regime
adopted, by the DecreeS which implicated civil person and moral person, a system of repairing
moral damages only with unpatrimonial measures. This way our civil law system making possible
the repair of moral damages only with unpatrimonial measures. It had never existed before, in our
law system, such a settlement for defending unpatrimonial rights.
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Article number 54 from the Decret number 31/1954 regulates that: "The person that has
suffered a prejudice to her right of name or pseudonym, honour, reputation, the personal right of
author of an scientific creation, artistic or literar, inventor or any other unpatrimonial right will be
able to demand the Courts/Tribunals to put an end to the violation of the rights we have previously
specified.

On the other hand, the one that suffered a prejudice to this kind of rights will be able to
demand the courts to obligate the person that created the violation to fulfill any measures
considered necessary by the courts, in order to re-establish the violated right’.

Another Decrett regulates that; “if the person guilty for its facts does not fuffill, in the time
established by the court, the obligations set by the court to restore the harmed right, the court will
be able to oblige the guilty person to the payment, in the interest of the State (Communist Regime
in Romania), of a daily fee paid for every day of delaying, considered from the expireing date
given by the court. This fee can be also pronounced by the decision made as article number 45
regulates the situation”.

This way, the unpatrionial measures specified by this Decret for the protection of
unpatrimonial rights, that can be taken by the court, at the demand of the prejudiced person, are:

- forceing the guilty person to stop doing the illegal facts that harm the unpatrimonial rights; (in the
juridical literature of our times it has been pointed out that stopping for the future of the illegal
doing does not reapair in any way the prejudice that has already been made). There for, it can not
be considered to be a reapairing measure because it can not bring any compensation to the
suffering produced the person that was harmed in her rights.

- obligeing of the guilty person to fulfill any measures considered necessary by the court, in order
to re-establish the harmed right, but it is not indicated, specifically, which are those measures.

The legislator from that time did not specify which are that unpatrimonial measures
capable to offer the harmed person on compensating satisfaction for the moral damages suffered.
The legal regulating is so vast, general, that in the judiciary practice could not be identified specific
measures in concret. When it was necessary to repair sever moral damages, the court gave
patrimonial compensations instead.

- obligeing the person that violated the rights to the payment of a daily fee, if he does not fulfill the
obligations set to re-establish the harmed right.

Juridical literature tried to compensate the gap from the law: “measures considered
necessary by the court, in order to re-establish the harmed right”. It was considered that this
should be the next measures:

- the sanction aplyed to the person that creates a violation to a unpatrimonial right, in case the law
specifies a sanction and publishing the condemning sentence;

- publishing the condemning sentence in which has been established that a unpatrimonial right
has been violate and which disposes the ending for the future of the acts that are violateing the
unpatrimonial right.

- obligeing the person that violated a unpatrimonial right, by writeing, in a publication to the
demnity, honour, preputation to a person by making lieing affirmations, to retract her affirmations,
the same way the harming was done (by writeing in the same publication);

- obligeing the one that realized a work contract to an employee to eliminate form the content of
the decision of cancelling, the consideration uncomform with the reality concerning the employes
behaviour and which are capable of harming the degnity, honour, reputation, professional ability of
that person.

- obligeing the editure which published the article(work) of an author with modifications which the
author did not accept, to withdraw the article in discussion.

63



Revista de Stiinte Politice. Revue des Sciences Politiques @ No. 35 e 2012

- obligeing the editure that published a article (work) without the authors name to complete this
omission, etc.

All those repairing measures used in the communist period were considered to be in
deficit. Only two have been considered to have reapiring effects, which are:
- publishing the court decision which established that a unpatrimonial right has been violated and
the decision that orders that the person guilty to fulfill some measures to re-establish the harmed
right; (it is not specified of which measures is about);
- complying the person that makes a lying affirmation that creates damages, made by a person
that writes a publication, to withdraw his affirmations in the same way they were done (writeing) in
the same publication.

Normative acts which regulate moral damages after Communist Regime in Romania

1) Normative acts which express regulate moral damages with money compensations;

After 1989, the year that the communist regime in Romania ended, a big number of new
regulations apered on the problem of repairing moral damages and way of repairing this kind of
ddamages.

New rights have appeared’ such as the right for the persecuted persons on political
discriminations criterias by the dictator regime established from 6 march 1945, as weel as to the
deported persons abroad or made prisoners.

Another new rightd and in compensation for the horrible regim was recognized to the
magistrates that had been thrown away from the justice system during 1945-1952,

Although this tow new laws are about giving some money rights for the repair of some
civil damages, the don't take place in the regulating of article 998, 999 Civil Code, because there
are not satisfied the conditions necessary in this articles®, because there is no illegal act that
belongs to the new state. There for, being no illegal act, there is no cause to link in the will of the
new state.

By adopting this new laws, (Decree 118/1990, Law 51/1993), was closed for ever the
dispute over the possibility of repairing moral damages with money compensations.

2) Normative acts which expres regulate moral damages without showing with what
means or measures

Law 29/1990 concerning “Contenciosul Administrativ’

“Any person which considers that her rights'0 are violated, right recognized by the law,
by an administrative act or by the unjustified response of an administrative authority to solve her
demand concerning a recognized right by the law, can address to the court to cancel that
administrative act, the recognition of the so called right and over the material and moral damages
caused”.

In case the demand in front of the court is approved, the court will also pronounce over
the moral and material'* damages demanded. It is considered'2 illegal competition “ any act or fact
contrary the legal doings in the commercial or industrial activity.

Article 4 of Law number 11/1991 regulate that are minor offences the following facts: the
offer of services by the employed exclusive to a merchant rival or accepting such an offer; the
disclosure of an employed merchant of some secret data concerning his activity, to a rival;
contracting favourable contracts by an merchant, whit the condition for the client to bring other
clients; contracting deals in which the buyer is going to have a prize, which chances of getting it
are depending only luck ore election; the spreading in the public by a merchant of affirmations
about his factory, in order to disorientate and put him in a favourable situation in the action with
other merchants; putting other merchants in a unfavourable situation.
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Article 5 of the same Law regulate that the fallowed facts are considered to be crimes:
the use of a firm, of a symbol, of some special names or of some special packing in order to
produce confusion with the ones used legal by others merchants; putting to sale or saleing goods
that have false mentions concerning the inventors legal acts, the origin of the goods, the
producers name, with the purpose of misteaking the others merchants.

If some of the acts regulated by article 4 or 5 from the Law causes patrimonial or moral
damages, the person to whom the damages are done is able to address to the court with a civil
action.

3) Normative acts which expres regulate the repair of moral damages with unpatrimonial
measures

The Law of Audio-visual'3, express regulates that that the repair of moral damages when
civil law interfere for the damages caused by the broadcasted information. So, as article 4, alin. 1,
of the Law of audio-visual regulates “the person that consider her rights to be harmed or a moral
or material legal interest by a audio-visual communication, has the right, to demand to be made
the changes to relate the real truth about the reality, and if the corrections are not made, the
person has the right of response. The rectification and the reply will be broadcasted in the same
conditions as the right or interest wore harmed.”

Law number 8/1996 regulates the right of author and connected rights, regulates the
repair of moral damages which are the result of the abuse of author rights.

The problem of moral damages is also regulated at a international level, so the
European Human Rights Comvention# regulates that:” all persons have the right to be protected
in their private and family life, their residence and correspondence”.

“A public authority can interfere in a persons private life just when this mixture is allowed
by the law and if this consists a measure that in a democratic society is necessary for the national
security, public safety, defending the order and preventing criminal acts, the protection of health or
moral, the protection of rights and liberties of another person.”

Private life belongs to the moral patrimony of any natural person and the private life
protection belongs to the category of rights that protect the rights of personality. There for, the
prejudice brought to the respect of private life, by doing illegal acts, can cause sever moral
prejudice, and the entitled person which right has been encroached is entitled to demand moral
damages.

' This work was partially supported by the strategis grant POSDRU/CPP107/DMI 1.5/S/78421, Project
ID78421(2010), co-financed by the European Social Found - Investing in People , within the Sectorial Operational
Programme Human Resources Development 2007-2013.

2 Drept Civil Procesual- Ph. D. Mihaela Tabarca, page 221; Editura: Univrsul Juridic Bucuresti 2008;

3 Tratat de Drept Procesual Penal-lon Neagu, page. 284, Editura: Global Lex, Bucuresti 2008

4 Drept procesual civil/ Teoria generala-llie Stoenescu, Savelly Zilberstein, page 228, Editure: Didactica si pedagocica,
Bucuresti 1977;

SDecret number 31/1954;

6 Article 55, Decret number 31/1954

7Law nr. 118/1990;

8 Law nr. 51/1993;

9 Civil Code, art. 998, 999;

10 Art. 1 alin. 1 law 29/1990;

1 Art. 11 alin. 2 law 29/1990;

2 Art. 2, law 11 1991;

13 Law number 48/1992;

14 European Human Rights Comvention, article 8.
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The present aspect of human societies, in which the economic factor is predominant,
generates several questions about the future of humanity in terms of cultural identity. The
globalization is one of the most complex phenomena of modern societies, with multiple influences
on modern societies. The analyze of the globalization causes is scientifically difficult, due to the
lack of a background placed in time and space of some perishable objective laws which governate
it for short periods of time. The globalization process is originated in the development of the
communication systems that have induced profound changes in the contemporary societies. The
main element that has been modified and continues to readjust is the cultural system specific to
every nation.

The systemic character of the values is revealed by the interdependence which is carried
out in time between the existential frameworks underlying the kinds of the values: material, social,
spiritual, emotional, etc. The values diversity and the importance that may have at some point in
the attitude of the society members makes this topic to be difficult to deal with from a unitary
perspective. In the conditions of the complexity and dynamism exacerbated which permanent
changes in modern societies we are forced to resort to analyze the functions that the traditional
values fulfil. The values carriers are the humans, and the internalization with priority of some
social and cultural values in the detriment of others depends on the centrality that they have in the
public attention. The centrality character of some values produces changes in their
interdependence with others, generating various forms of relative ranking.

The traditions and values references implied by these are placed under the functions that
they have achieved in the traditional societies and that functions that are currently recognized.
The perpetuation of a value system is dependent on the number of the individual carriers that give
them the same meanings.

The concept of amnesia belongs undoubtedly to psychology, setting out "unable to
remind the past events or stored information." | n the psychology dictionary? is realized the
difference between the amnesia, as malady of memory and forgetting, which is a normal
phenomenon in certain limits. We note that amnesia is placed in relation to traumatic events which
affect the memory processes: fixation, storage, reproduction. The transfer of this concept in social
plan is due to many similarities with social phenomena whose existence can be explained by
analogy quite enough. Such a perspective is justified by the uniformity of the meanings changes of
value items among the human groups.

At the social level the amnesia understanding cannot be considered a collective disease
and the significance of the term can be reduced to the loss of the collective memory of the
meanings of some traditions that in the past had a regulatory role of the social relations. This
concept is also found in some other analytical perspectives, such as Mircea Eliade, where this
phenomenon is a signifier of the loss of the soul identity, "heading to the material and wanting to
know the pleasures of the body, the soul forgets his own identity."” At Eliade, the reverse of
amnesia is anamnesis, which means finding the self. Between these elements there is a dynamic
relationship in which one of the elements is stable (the self) while the human individual (owner of
the soul) is the dynamic factor. The transition from amnesia in anamnesis is not done coherently
or linear and does not incubate we consider the condition to achieve. On this axis there are many
disturbing factors that may slow or even discontinue the process, along with the predisposing
factors that support them. From a sociological sense is necessary a reflection on the possible
anamnesis when the social amnesia is a result of the remoteness of the specific cultural identity or
at least for restructuring in the condition in which the external influences do not harmonize with the
national and they have a puzzled effect over them . The historical analysis reveals that the
traditional system was in the past affected continuously by this phenomenon, but the rebalance is
done by giving some new meanings related to the formalized ritual functions. The complementarily
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between the loss of the meanings and the reinvention of some new ones have a rhythmic that put
the phenomenon in a discrete plan, without a significant disruptive influence. Increasing dynamics
make it hard to recreate the new meanings. Therefore, at a great rate of losing the meanings is
added the inconsistency to replace them. The mental area not covered by the meanings resulting
from their own traditions and their own specific mental structures becomes the container of
borrowed meanings. At this moment we can speak of a danger in the terms of Eliade: amnesia as
a process can be eliminated by remembering, but the globalized present reveals the existence of
a diffuse matter that is gradually replacing the forgotten meanings, because of the need to fulfil the
social functions, making impossible to recall.

The analysis transformation of the Romanian traditions under the impact of the
globalization is based on the definition of H.H. Stahl, for which this process is a failure of our
memory which remember the forms only forgetting their meanings. Traditions are the cultural
heritage inherited from previous generations. Their establishment and keeping in the public
memory was a large extent due to the functions that they fulfilled in ancient communities. The
traditions were based on the entire value system of the rural communities. The modernization has
brought the need for a value system in which the functions performed by the traditional cultural
heritage decreased in intensity and was not balanced by the new values assumed by the
population. The records from the field of anthropology, ethnology and ethnography reveal a
certain flexibility of traditions, but carried on their own rates under the impact of the traditional
communities needs.

Currently, we are seeing considerable changes in how the traditions are seen. The
traditional values system has social functions increasingly unimportant. In the most part of the
cases we found nostalgia of the traditional village, compared with the increasingly alert rate of
everyday life. This context raises questions of substance: the traditions loss is equivalent with the
loss of the national cultural identity? The effects of this uniformity of the modern societies are a
positive or a negative factor in the future development of each society? What is the cultural
specificity of Romanians without the traditions? The social amnesia is the result of the loss of the
traditional values system functions or is it the result of overlapping with the culture, in which the
public memory remembers only the values that respond the best to the needs of the moment?
What can be done to preserve the national identity in a world increasingly globalized?

This study aims to partially respond to some of the questions above. We believe that the
identification of a general direction of action to preserve the national specific, in the context of the
modernization and the globalization, it would be bodes well in shaping the principles of further
development of Romanian society. The articulation of the traditional values in the present desires
represents an objective way of maintaining their own identity and to associate the external values
to their own. The simple replace of some values does not mean approximation to the original
companies, rather gathering risks as well as disorientation, the collapse and the inadaptability of a
significant number of Romanian citizens. The purpose of such a vision involves the identification
of the favourite factors of development on a specific Romanian fund.

The research behind this article has an exploratory nature, without raising demands of
generalization. To the questionnaire developed for this purpose answered 212 people from 21
family groups. All the respondents came for the four counties of Oltenia (Dolj Gorj, Olt and
Mehedinti). The main rule of the interview was the membership of the countryside, even if
currently the respondents live in the urban areas permanently or temporarily.

Information thus obtained this way allows the referral differences between the views of
people who migrated to urban areas in comparison with those who remained in their original
village. They can also be noticed the differences between of respondents from different counties
or the opinions of those who are living in urban compared with rural dwellers.
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The set of questions is divided depending on several sections relating to the beliefs,
traditions, values, society, personal fears and confidence in public institutions. The collected
opinions through this tool are suitable to an analysis required to develop of some explanations but
also some working hypotheses for future research aimed at a broader area. The research results
also allow the notification expansion and the social amnesia phenomenon, at least, the intuition
underlying mechanisms appears.

In this article we will limit ourselves to the questions whose answers allow the
consideration of the social amnesia

1. The hierarchy of the collected responses

At the question what do you think that a person mostly wants? A rate of 42.0% of
respondents said money, followed by those who believe that the main desire is peace in family life
(26.9%), for those who want the respect of others (16.0%), ending with the options who think that
people want power (11.8%).

The answers to this question are complemented by the expressed views at the question
you think money changes people's behaviour? To this question 86.8% of respondents felt that
money changes people behaviour, while only 7.1% believe that people remain the same
regardless of the material possessions.

The questions set about traditions provides a structure of responses that correlate with
their views on material values. Therefore, a rate of 85.4% of respondents said they know who are
the main Romanian traditions, specifying the following: Easter (31.2%), Christmas (30.4%),
Boboteaza (7.1%) , St. Mary (6.2%), Rusaliile (5.0%), Floriile (4.6%), Inaltarea (3.9%), Dragobete
(2.7%) Anul Nou (2.3%). Other options are mentioned less than 1.0% (most of the data from the
Orthodox Calendar: St. John, St. Basil, St. Nicholas). This structure reveals that the most popular
holidays are in fact the advertised and "the globalized" ones. The difference between the weights
of the mentioned holidays is significant in understanding how the traditions are seen. Also note
that the two holidays are not specific to the Romanians. Easter and Christmas are celebrations
belonging to all Christianity and don't have a local character.

The share in which it is known the structure confirms the significance of of the above the
holidays. The celebrations whose meanings are known mostly are Easter and Christmas, them
awareness decreased in intensity depending on the local character. In grille the references holiday
was introduced a highly publicized on the media channels to compare the dependence of the
traditional holidays meanings compared to the media. The significances of this holiday
(Valentine's Day) were known to a large extent by 28.8% of respondents. This percentage has
surpassed the level of knowledge of some specific holidays (some local or regional character) like
Sinzienele (20.3%), Dragaica (13.7%), Paparudele (12.7%), Ruga (17.0%), and Armindeni (9.4%).
In light of these answers we appreciate that a mediated holiday is more present in the collective
memory than those absent or insufficiently promoted. The sociological reflection on the traditions
and their importance for the public guides us, at least in this case, to the transmission analysis of
the traditions. We believe that the way the information is taken was change and the replace of the
oral transmission pathways with the modern ones marginalize or centralize some or others of the
traditions. In the example provided we believe that the intensive promoting of this holiday, mainly
because of the commercial issues, resulted in a higher knowledge to their meanings.

Regarding traditions role have been collected a series of disparate views, the question
on this topic with a large dispersion. Consequently, the achieved percentages were low and very
low. The conclusion resulting from the structure of the answers indicate a lack of unity of the
interviewed group views on the traditions role. The precise identification of the traditions role and
the specific Romanian values may be a way to bring in the first plan the typical Romanian
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spirituality. In order to illustrate the above considerations we mention that in a percentage of
13.7% of the survey participants said that the traditions role is to preserve the national identity,
9.4% said keep the spiritual values, 7.1% said preserving the cultural values, same percentage
mentioned by those who believe that the tradition role is to ensure the social cohesion, while 6.6%
said that the tradition role is to ensure the family holidays. The remaining responses were
combined under 5%. In total 11 responses were collected and the number of non-responses,
which accounted for 40.4%, is significant for this analysis.

The Easter is the first celebration respected and preserved (23.0%), followed by
Christmas by 22.3%. Other holidays have low percentages that are placed under 10.0%. Along
with the mentioned holidays also appear some rituals subordinated of them: Pig slaughter (6.6%)
and the Christmas tree (2.4%), specific to Christmas, egg painting (4.5%) specific to the Easter.
These statements confirm the idea of social amnesia where they performed ritual is more
important than the meaning of the accompanying holiday.

The pessimism about the future structure of the tradition is revealed by the answers to
the question what do you think will happen in the future Romanian traditions? A percentage of
29.7% believe that they will be keep, 31.1% believe that they will be lose because young people
no longer respect them, 21.1% consider them to be mixed with the traditions of other nations, and
14, 6% believe that they will be lost due to the external influences. The reporting to the social
environment in which the traditions are likely to be kept revealed that 67.0% of respondents
believe that rural areas offer the best chance of preservation, 25.5% think they will be kept both in
the rural and the urban environment and only 2.4% believe that they will be kept in the cities.

Understanding the spiritual and moral traditions as a reference for Romanians is adopted
by 65.1% of respondents, while 21.2% believe that they cannot provide such support. As a
continuation of this question a rate of 33.5% of respondents believe that the Romania’s must-
heavily- preserve their cultural and traditional identity, 28.2% think largely the same, compared
with 10, 4% who think the same thing in a small extent, and 1.9% think that this is a very little
obligation.

For 43.0% of respondents the lost of the tradition do not generate social problems while
25.9% believe that a number of social problems are the result of the loss of the traditions. A
percentage of 31.1% did not answer this question. The main social problems due to the loss of the
traditions mentioned by the respondents are: the lack of a hierarchy of the values (24.2%),
violence (15.2%), the lack of the respect for the other, the economic crisis and the lack of unity, all
at a rate of 9, 1%, the lack of confidence in the state institutions and the increase of criminality,
both at a rate of 6.1%.

The institutions that may have a significant influence on the revival of the traditional
values are, according to the respondents in this study, the Church (38.6%), the school (13.3%),
City Halls (9.6%), the Ministry of Culture (6.6 %), and the Parliament (4.8%). A significant
percentage, 18.1% of respondents said that no institution has such a debt.

An explanation of the answers structure related to tradition is that given by the concerns
and fears of population: 17.2% of respondents are concerned with obtaining higher incomes,
16.8% are concemned about the higher prices, 16.0% are oriented towards the care health, 11.2%
are concemed about the job retention, 9.0% are concerned about securing the future of the
children, 7.8% looking for a job, 7.2% looking to provide sufficient incomes for housing
maintenance, 6.0% are interested in their personal and home security, 5.0% are concerned with
providing the daily food, and 3.8% are concerned about the social unrest. The main concerns of
the respondents are job losses (8.0%), a new economic crisis (8.0%), deterioration of the living
standards (7.1%), economic instability (7.5%), the future of the country because of the political
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class (4.2%) price increase (4.2%), lack of jobs (4.2%), the production of an earthquake (2.4%). A
percentage of 20.3% said they are not afraid of anything.

In any society the predominance of some concerns directs the human actions to achieve
them. The opinions collected in this study confirm the results of other research related to the
Romanians issues. Unfortunately, most Romanians are overwhelmed with the daily problems and
poor physical condition, the reflections about their own identity or cultural and spiritual
membership crossing in the background. The general attitude towards this dimension of life is the
result of the readjusting to a value system that includes the necessary main preoccupations. Add
to this the formation of the attitudes based on the frequency of appearances in the media
messages aimed at the adoption of behaviours by the public. Since most messages are
advertised with a clear commercial purpose, we consider that there is a tendency to boost the
social amnesia under the impact of the global phenomenon including the principles of
modernization.

2. The respondents profile

The correlations values resulting from the analysis of the responses are weak and
mostly insignificant. The attitude of most individuals is influenced by several factors related to the
social environment, the residence, the education, etc. In this article we noted the significant
correlations between the social profile of the respondents and responses to the survey questions
in order to provide answers about the factors influencing the social amnesia and their possible
causes.

According to such a person it is shown a weak correlation with the questions about what
people want and of the traditions future. The differences of opinion between the two categories of
respondents is referring to men who reported a rate of 15.6% that people want power, while
women reported this in a proportion of 8.7%. The second significant difference between the
opinions of both sexes is related to the peace of family life. This was stated by 32.2% of women
and 20.8% of men. The other two choice options were as follows: a person wants mostly money,
where men responded in proportion of 44.8% and women in a proportion of 40.0% and one wants
the respect of others where women responded at a rate of 17.4% and men at a rate of 14.6%.

In the traditions future, 27.8% of women think that they will mix with other people’s
traditions, while men have said this at a rate of 13.5%. The other differences are insignificant. We
find that the respondent women at this question are more pessimistic about the future of the
traditions compared to men.

The answers structure according to the respondent’s residency was correlated with the
most questions. There is the possibility that between urban and rural differences on the themes of
this study. When asked "What is the role of the tradition in your opinion?" A rate of 13.6% of urban
residents have said the keeping of the national identity, while those living in the rural areas
mentioned in the proportion of 15.6% that they are a opportunity in family holidays. We mention a
uniformity of responses depending on the environment of residence and not by the family group.
This research was conducted within people from rural areas, whether they currently live in rural
areas. Each family group have people from both areas. The answers structure to this question
shows that the residence has a higher influence on the individuals than the family group.

For the participants at this study from the urban areas the traditions are important in a
proportion of 81.0% and unimportant at a rate of 18.4%. For those in the rural areas these are
important in a proportion of 59.4% and unimportant in a proportion of 40.6%. This structure raises
questions about the answers to their perception importance, and these options can be related to
the living standards and the lack of the economic solutions to most people in rural areas. The lack
of the social functions is probably the main cause of the indifference to traditions. The profile of
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the respondents to this survey indicate a rate of 56.3% of urban respondents providing an
economic activity at present and 53.8% of respondents in the rural areas who do not perform any
economic activity. The orientation to ensure a better standard of living and economic difficulties
are the key factors related to the attachment to the traditional values.

The traditions observed by the respondents provide the research to confirm the
hypotheses: Christmas is respected and retained by 33.4% of those in the urban areas and 23.4%
of those in rural areas. Easter is respected and kept by 32.0% of respondents in urban areas while
rural people have mentioned this holiday at a rate of 29.7%. Note that the main celebrations are
preferred differently depending on the residence. Another option is pork slaughter with some
significant responses noted in the proportion of 14.4% by those in the urban areas compared with
only 3.2% of the rural people. Instead, the carol is mentioned by only 2.7% of the people in urban
compared to 4.7% by those in rural areas. If the structure of answers to this question referred to
two forms of social amnesia: the first refers to the preference of the holiday for the urban areas
that Christmas may be associated with extended holiday celebrations, and numerous commercials
and fun for longer period. All these play an important role in speeding the process of the social
amnesia because of many meanings promoted by the media. One indicator of this attitude may be
the shopping made during this period. In addition, a celebration in itself is considered the pork
slaughter, which is a ritual of this holiday. Along the pork slaughter, another ritual is the Christmas
tree, mentioned by 4.1% of the urban areas residents compared with 1.6% of the rural
respondents. There is also the case of associations of the tree and Christmas gifts, often
promoted in advertising clips. For the people in the rural areas is more important celebrating the
Easter, which take place in the spring, during the better weather. In both examples, related to the
first form of social amnesia, we mention the association with high effervescence Christmas
images (now symbolized by a figure recognized worldwide) and aggressive marketing on all
media, while Easter, actually quite aggressively promoted for commercial purposes, do not benefit
equally for a holiday image associated with the custom of giving gifts. The different interpretation
between the meanings of the two holidays depends on the residence and reveals that the loss of
the traditional meanings was replaced in different meanings of modernity.

The second form of the social amnesia is given by the high dispersion of the responses,
especially those national specific. The majority of them are associated with the commercial
purposes and it don't enjoys of a constant and promoting through the media. In the same way we
can explain the significant difference between the first two holidays (Christmas and Easter)
against the other.

The answers structure questioning through the traditions existence of a moral and
spiritual support for Romanians offered a new distinction between the two areas: for 68.0% of the
respondents in the urban areas they are a support, while 24.5% don't provide such support. No
answer to this question 7.5% of urban dwellers. Respondents residing in rural areas mentioned
that there is a moral and spiritual support at a rate of 59.4%, other 14.1% it is no longer found,
while 26.6% abstained. The differences between non-answers become significant in terms of this
question. The conclusion of this question gives us a higher pessimistic picture in the rural areas
compared to the urban area.

When asked about the extent to which Romanians are obliged to keep their cultural and
traditional identity it identifies a more trenchant attitude in the urban areas compared to the rural
ones. A percentage of 78.9% of urban residents consider a large and very large extent that this is
an obligation, while the rural areas people have mentioned this obligation in proportion of 56.2%.
And in this case are significant the non-responses of the people from the rural areas: 34.4% to
7.5% in urban areas.
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Depending on the marital status there are some significant differences by reporting the
options of the married one to the unmarried persons. Other categories of marital status are
insignificant in this case.

According to the married people, the traditions role is to preserve the national identity
(18.4%), the preservation of the spiritual values (7.8%), the social cohesion (6.8%), are an
opportunity for celebration in the family (6.8 %), the preservation of the cultural values (5.8%). The
other options meet a percentage less than 5%. In the case of unmarried persons, the traditions
role is to preserve the cultural values (8.7%), the preservation of the national (7.6%), the social
cohesion (6.5%), are cause for celebration in the family (6.5 %) and will transmit the Romanian
values (5.4%). If this correlation it is a significant determination of those who provide answers:
number of non-answers for the married persons is 32.0%, while for the married people, the non-
answers rate is 54.3%. This structure and the share of the non-answers indicate a relationship
between the marital status and the reflection about the traditional values. The married people are
more concerned with the tradition than the unmarried.

The optimism or the pessimism towards the traditional values is shown by the fact that
the married people are more optimistic about the future traditions. Therefore, 36.9% believe that
they will be kept, 26.2% believe that young people are lost because they no longer respect, 17.5%
believe that they will interfere with the traditions of other nations, and 16.5% think it will be lost due
to external influences.

The pessimism is slightly pronounced in the case of the single people who believe that
the traditions will be preserved only in a proportion of 25.0%. The most answers (35.9%) of this
category of respondents are grouped in in the version it will lose because the young no longer
respect, other 23.9% believe that they will interfere with the traditions of other nations, and 12.0 %
think it will be lost due to external influences. Like the previous question there is a relationship
between marital status and the optimism to the values.

The traditions importance for Romanians is valued differently depending on the marital
status, where a rate of 73.8% of married respondents still believe that the traditions represents a
moral and spiritual support for the Romanians, while this is mentioned by 54.3% of the unmarried
respondents. Through these answers are confirmed the previous opinions, but also justified on the
other side. Their views on a topic of reflection are actually related with the way in which the
respondents relate to.

The Romanians obligation to preserve the traditions it is influenced by the marital status
of the respondents: the married ones in a proportion of 40.8% largely believes that this is an
obligation while the unmarried individuals, in a proportion of 42.4%, considered that the traditions
preservation it is largely obligatory.

The level of the studies provides a structure of the answers depending on the main two
categories represented in the random sample: the graduates of higher education and high school.
Therefore, depending on this attribute of the respondents 33.3% of the respondents with higher
education believe that people want in the greatest extent quiet in the family life, and 28.2% believe
that the main goal is money. Among the high school graduates we notice a reverse view: 66.7%
believe that money is the greatest desire of people 14.8% those who believe that peace in family
life is the most desirable thing.

The importance of the traditions it is mentioned by 81.2% university graduates compared
to 17.9% people in the same category who believe that these do not have any importance. The
high school graduates have a pessimistic attitude towards the traditions: 70.4% believe that the
traditions have some importance, while 29.6% believe that these have no importance.

As regarding the chances of preserving and perpetuating the traditions the collected
answers were again refined based on the level of education: higher education graduates in a
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proportion of 66.7% consider that these will be preserved and perpetuated only in the rural areas
and 29 , 9% believe that it is possible both in the rural and the urban areas. The high school
graduates said they will preserve and perpetuate the traditions only in the rural areas at a rate of
74.4% and 16.7% believed that it is possible both in urban and rural areas.

The answers to the questions about the importance for the Romanians traditions confirm
their views on the personal attitudes. Therefore, 74.4% of the the graduates of higher education
believe that traditions also provides moral and spiritual support for the Romanians, while 18.8%
believe that this support does not exist. The high school graduates believe in the moral and
spiritual support of traditions in a proportion of 57.4% and 25.9% do not believe that such
traditions have utility.

The obligation to preserve the traditions is recognized as being important by the
graduates of higher education. A percentage of 83.8% of them believe in a great and very great
extent that this is mandatory, towards the 10.3% respondents which considered this is necessary
in a small and very small extent. The high school graduates believe that this is necessarily in a
proportion of 64.8% (in large and very large extent) and not an obligation at a rate of 16.7%. The
share of the non-answers is again significant in terms of determining the difference between the
two groups: 18.5% high school graduates did not answer this question compared to 6.0%
university graduates.

The weights of the non-answers at all the questions show that the graduates of higher
education have better opinions crystallized in relation to the importance and the need to preserve
the traditional values.

3. Conclusions

The conclusions stemming in this section of the study provides a perception of how the
traditions are different based on the class structure and the factors that stimulates the the social
amnesia. This process becomes a totalizing concept of loss of any kind, which formerly would
have been associated with the national character, whether or not they are linked.

To illustrate this statement we remind the articulation of the social functions of customs
and traditions, in essence of the traditional value system essentially the traditional value system,
in a balanced and typical universe of some small companies in terms of size. Modern society, to
which are added a significant urbanization has resulted in a mixture of behaviours based on the
traditional system of values. Started in during the communism, the urbanization has led to the first
changes of major structural behaviour based on tradition. Changing the social relations under the
impact of the relations production and the gradual reduction of the rural influence, the appearance
of some new generations of "townsmen" has reshaped the structure of the social values and
interpersonal relationships. The traditions and customs functions have become increasingly more
of a cultural role, becoming less important in social terms.

The democratic system established after 1990 was characterized by endless political
and economic reforms and the Romanian citizens had as top objective the adaptation to the new
living conditions. The gained freedom allowed free movement and connecting Romania to the
modern means of communication. The rapid exchange of information and intensity of exchanges
of any kind in the advanced societies (economic, social, educational, etc..) has overlay on a
specific value system, located in a highly mobile, a catalyst system of values around the values
incubated by the economic dimension . The success image, quantifiable by the material
possessions, had unbalanced the size of individual existence. Today, we are witnessing at the
hierarchy of the values based on the economic needs. In the present study there is an influence of
the social profile of the respondents with regard to the commitment and belief in the necessity of
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the traditional values. Also, there is a link between the personal attitude the opinion that the others
members of society believe the same thing.

Against this background of understanding and defining the needs of the individual
system of values, the social amnesia appears as an effect with an area increasingly higher
coverage. In the last century this has emerged and developed in own pace with the development
of residential structure, but after 1990, the supported modernization boosted the expansion of the
globalization process.
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1. Introduction

Sudden and dramatic collapse of a "world" as happened in December 1989, induces
contradictory feelings in a large part of the population. On the one hand, is born the hope that the
new "world" will be better, on the other hand, is born fear of the unknown. So, the individuals
begin a "reconstruction" of representations and social identities involving both cognitive effort and
emotional restructuring.

2. The transition to the new “world”

A symbolic universe as it was defined by Berger and Luckmann (1966/2008), is
composed of theoretical traditions that integrate different areas of significance in a particular
institutional order. So, a change of the political system can produce a change in the whole
symbolic universe of the society. Year 1989 meant for Romania the beginning of transition from a
dictatorial political system, with important para-religious features, to a system of specific
meanings of a pluralistic society: there is a “basic” universe self-evident for everyone (i.e.
democracy) plus "partial" universes which coexist in relative harmony.

The shift of a society from an embedded system of meanings to a new one is often a
painful process that involves significant psychological and sometimes physical costs. This is
because the transformation, even when physical violence is absent, involves the restructuring of
attitudes and identity, accompanied by feelings of insecurity, anxiety and cognitive dissonance
states, difficult to manage.

Changes of identity is an effort to build a new symbolic space, a new autobiographical
narrative in which self and other representations articulate themselves to a coherent conception
of existence. As an instance of reference between the imaginary and real, between subjective
time, lived, and the objective, historical time, social identity is based on the feeling of belonging. It
should have internal coherence, as response to the need of logic, and external consistency,
enabling better articulation of self and Lebenswelt. (Chelcea, 2006; Neculau, 2004).

Transition to a new Weltanschauung, to a new definition of reality, includes, at micro
level 3 phases: de-crystallization, change itself and recrystallization. De-crystallization, therefore
represents the first phase of attitudinal change and refers to the weakening and then abandoning
the old acquisitions- beliefs, values, certainties, attitudes and habits — and replace them with
others that reflects a new perspective on the situation.! At the whole society level, this is put into
practice through the implementation of two strategies:

1) To assign a negative ontological status of the old system, followed by physical
liquidation(sometimes) and conceptual liquidation;

2) Translation: the attempt to explain the definitions of concepts belonging to the old system in
the new universe of meanings. (e. g. the role of democratic left)

The first strategy to produce de-crystallization was developed over 16 years, and it was
marked by a symbolic, opening event, and by a final one, which clear shows the undesirability of
certain options. This strategy to produce de-crystallization (assigning a negative ontological
status and "liquidation" of concepts was developed over 16 years, was marked by a symbolic,
opening event, and by a final one, which clear shows the undesirability of certain options.

The opening event was the phenomenon of "University Square”; the anticommunist
demonstration started on April 22, 1990 and ended in May 20, 1990 after elections, when most
of the participating associations withdrew. In fact, the protest was finally ended on 13 - 15 June
1990, when miners chased the hunger strikers.

This demonstration turned into a social phenomenon (revolutionaries, students, and
intellectuals solidarity) and was the most radical anticommunist discourse since the fall of the
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dictatorship. Demonstrators were labeled by future President lliescu as "punks" or *hooligans” so
that protesters have called themselves “Punks”, living in a "neo-communism-free zone".

University Square was transformed into an agora where, for a month, there were
speeches, happenings, songs, slogans. The place is marked by a double symbolism: there
were dead people on December 21, 1989, while fighting for freedom, and the university as a link
between cultural heritage of the past and the new perspectives of the future;

The refrain of "Anthem of the punks" ritually repeated, emphasize "the spirit of agora":

Better punk,

Than traitor,

Better hooligan,

Than dictator

Better punk,

Than activist,

Better dead,

Than communist.

The second event under discussion here, is the final report of the Presidential
Commission for Analysis of Communist Dictatorship in Romania. (http://www.presidency.ro ) This
Final Report was presented to parliament in December 2006, claiming "The Need for analysis,
repudiation and conviction of the communist regime." This was the first clear, official affirmation
of the need to judge and repudiate the previous regime. Here are some of the most suggestive
titles in content:

- destructuring of civil society

- communist genocide in Romania

- chronology and geography of repression

- universe of concentration camps

- ideology and terror

3. Conclusions:

16 years passed between the two events. If political elites would have acted sooner,
giving people a clear, unequivocal sign, the transition would have been shorter. The attitudes de-
crystallization and the change of the symbolic universe would have been faster and less painful.

Notes:

1. Neculau (2006, p.14) describes this process, but referring to the transition from communism
to democracy in 1947: "Building social identity is thus a reorganization of human groups, a
hierarchical resettlement, an operation of discriminatory polarization. Most effective strategy is
triggering a split or a conflict, aimed at shifting resources (power, resources, moral prestige).
Groups until then very well located are labeled negative (bourgeois exploiters) and placed on the
periphery of healthy social life, while less well-situated groups become favored groups,
expressing the moral health of society, normality. Belonging to the first category draws blame,
discrimination, negative labeling, identification with another group means the inclusion , the
healthy sharing of beliefs and faiths. Collective actions are then coordinated by collective identity,
common to all social actors. What should be stressed is that identification with a group
membership is not just proclamation, but a militant position of categorization, emphasis on
contrasts and located away from the bad situated group.”

2. Here is the whole song (Lyrics by Valeriu Sterian, http://lwww.versuri.ro/ 26.02.2012;
translated by Google Translate)
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He was once like in the stories

It was in Romania,

A large gang of hoodlums,

What drove slavery.

We do not have confused ever before
The "good people”,

Name and neo-communist

With no shame.

R

We want freedom

Not communism

And any changes to forms

And, therefore, Intelligence,

Let us not put the norm.

We do not want neo-communism,
No neoliberty,

"Democrats' original

And no blatant lies.

R.

We have asked what we want here
But you know across the country,
We support Section 8

From Timisoara.

Fall four to seven to three

What you TVR,

Chains linking

Even the words!

R.

Elections without the communists,
Without nomenclature,

And do not be afraid of punks
Without coloration.

Of those who died

We returned ghosts

Not be as

Slaughter since.
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Abstract: In May 2006, the Minister of Justice and the Prime Minister of Romania publicly asked
that the former Securitate archive be transferred in the custody of CNSAS, although more than 1,2
million files had been received by this institution in 2005. This was not a smooth process, and was
covered by huge scandals highly debated by the Romanian media. Through this media coverage,
the whole process of transferring files from one institution to another was seen as a sort of “fight”
over the archive, “fight” that resolved pretty much nothing since every year the institution receives
part of the archive. Based on all the above mentioned, this current article underlines the history of
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In 2000, the Council of Europe approved Recommendation No. R 13 of the Committee of
Ministers to member states on a European policy on access to the archives that stated that the
access to the public archives is a right'. This Recommendation of the Council of Europe came
after most of the countries from East and Central Europe already gave access to the former secret
police archive of the communist period2. Although the recommendation of the Council of Europe
was for the whole Europe, not only for the countries that experienced a non-democratic regime, in
our case the communist regime, we believe to be important for the evolution of the problem of the
archives.

In Romania, the access to Securitate’s archive was given in 1999 through the law
named Law 187/1999 on Access to Secret Files and the Unveiling of the Securitate as Political
Police, law also known as “Ticu Law”. Though there was mentioned that the files of Securitate will
be transferred in the custody of the newly formed institution, this process was sprinkled with
accusations and long lasting debates regarding this process.

The problem of the files culminated in May 2006, as we already mentioned in the
abstract, after the Minister of Justice and the Prime Minister of Romania publicly asked the former
Securitate’s archive to get in the custody of CNSAS3. Approximately 700 meters of files entered in
the possession of the institution?.

Based on all the above mentioned things, in this current article we shall (1) present the
process of transferring files to CNSAS, focusing especially on the (2) events of 2006. More, (3) we
shall address the problem of the files through analyzing the data available in the annual activity
reports of CNSAS. In order to sustain our point of view, and the arguments brought in this article,
we shall briefly mention how the process of disclosure of the files in the former communist
countries from East and Central Europe was done, especially in what it concerns the custody of
archive. From the early beginning we can mention that at the East and Central European level
was the (1) tendency to destroy part of the archive and after that (2) to secure it and later (3) to
give the access to this archive.

“Why was that process of transferring the archive in the custody of CNSAS done years
after the institution was formed?” and “With what reason was created a “fight” over the archive?’
are the questions that we will try to answer in this article. These questions are in direct connection
with other questions such as “Why the process of transferring the files took such a long time?” and
“Why SRI5 held with its teeth the archive as long as the law foresaw that the files should be
transferred to CNSAS?”.

Due to the way in which the whole process of transfer archive in the custody of CNSAS
was paved with problems, we underline the idea that if the files arrived in time to CNSAS and if no
strong opposition from SRI and from other archive holders were, then there would not have been
a “fight” over the files. The faulty process surrounding the archive makes us also underline the fact
that if the process was done clear and with no scandals, then the image of both institutions would
not have suffered image loses, meaning that the way in which the institutions were and somehow
still perceive(d) suffered exactly due to this scandal. Also we can mention the fact that the image
and the trust in CNSAS, if we can put it this way, was altered with no confidence, and even
ignorance from the people mostly because of the scandals in which this institution was involved.

The problem of the files had different moments of in its evolution: (1) the first moment,
which will only be briefly mentioned in our paper, that happened in after the fall of communism
when files started to be destroyed, (2) was followed by a sort of relax period when lustration
seemed to be more important and the archive seemed to get on an inferior spot, (3) was followed
by an intense in interest due to the “Ticu Law”, (4) the interest grew even more with the new
institution formed — CNSAS, (5) saw a drop in interest from 2000 until (6) the 2004 elections when
the candidates in elections were verified for collaboration with Securitate, when it grew, (7) again

81



Revista de Stiinte Politice. Revue des Sciences Politiques @ No. 35 e 2012

saw a drop of interest after the elections ended until (8) 2006 when there was a tremendous fight
over the process of transferring files to CNSAS, moment that we consider to be the most
important moment. From here with a more broaden resource of files the results of the institution
started to grow due to the findings (9) different cases of disclosure started to appear and this
culminated with the 2008 events when the activity of the institution was stopped and declared
unconstitutional. From that moment there were no longer headlines made by this institution in
terms of scandals, the institution functioning in right terms. From the moment of 2006 there were
no headlines made by the process of transferring files, although the institution grows in archive
annually.

Considered by many as being a political tool for the ones in power, the institution and its
activity saw even the declaration of unconstitutionality in 2008, event that is considered as being
the most important since the birth of this institution.

In order to analyze the 2006 event we compiled the information available in the annual
activity reports of the institution. Important resources for our paper were these reports because in
each of them is shown the exact number of the files that were received by this institution. From the
charts underlined in this article can be seen that the highest number of files were received in
2005, not in 2006.

The paper covers pretty much the period of time from 2000 to 2008, with a strong
emphasis on the 2006 events. Also will be included events before 2000 and after 2008, but these
events will be presented just to create a sustaining argument for the period taken into
consideration. Also we decided to take as a starting point 2000 because is the year when CNSAS
started to function and we stop in 2008 because it is the year when the institution faced the
unconstitutionality decision.

How many files did Securitate produced?

The question related to the number of files of Securitate is one of the most important
questions from our article. “How much did the secret police worked?”, “How much paper saw
ink?”, or “Why so much/so little they produced?” are in connection with our first question. The
answer to this question is simple: many.

Just as a brief, as in other cases of other political police in East and Central Europe, the
main weapon of Securitate was fear imposed at all levels. Securitate was formed in 1947 on the
basis of Siguranta, the pre-communist intelligence, with the help of the NKVD's agents®. Although
it tried to earn a sort of independence from the ruling party’, Securitate was seen as the main
repression object of the party. According to the statistics, Securitate had more than 15 000
officers, employees and auxiliary personnel in 1988,

After the fall of communism all this hate turned at the ones that were secret agents or
collaborated with Securitate was more than obvious. The label of Securist, Securitate was at the
beginning applied to the persons that had a opinion in the early 1990's. Also the employees of
Militia, Jandarmerie and Minister of Interior had this label. More to this, the label it is still used
nowadays; most of the times is used for emphasizing dissatisfaction towards the people that do
not do what you consider that they should do.

In 1993, Constantin Ticu Dumitrescu received a note mentioning the number of
files/informative data available. According to Constantin Ticu Dumitrescu the note said:
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Table 1. Number of files in 1993 — according to Constantin Ticu Dumitrescu

Number of Files on September 15t, 1993, out of which: 1.901.530
- Fond Informativ (informative data) 1.162.418
- Dosare Personale (personal files) 507.003
- Mape Anexa (related maps) 154.911
- Jandarmerie (Gendarmerie) 47.917

Table 2. Number of Dosare Operative (Operational Files) until 1989 events

Dosare in lucru (files in work), out of which: 395.485
- Dosare si mape de urmarire (surveillance files and 104.656
maps)
- Dosare Personale (personal files) 172.000
- Mape Anexa (related maps) 112.489
- Dosare de obiectiv problema si comuna 5.938

(files on problem and general objectives)
Sources for tables 1 and 2: http://www.revista22.ro/sri-se-
desparte-greu-de-dosarele-securitatii-1606.html

Out of this total number of files presented in the first table are missing 29.281 (based on our
counts), and in the same article mentioned as a source of the previous tables, is mentioned that:

Table 3. Missing/destroyed files - according to Constantin Ticu Dumitrescu

Number of missing files based on our counts 29.281
Number of missing files based on the news article, 8.065
out of which:
- Fond Informativ (informative data) 699
- Dosare Personale (personal files) 185
- Mape Anexa (related maps) 7.166
- Dosare Fond Penal (penal files) 15

Table 4. Number of files missing from the Fond de Retea (Network Fund)

- Fond Informativ (informative data) 46
- Dosare Personale (personal files) 1.071
- Mape Anexa (related maps) 4

Table 5. Number of files destroyed from the Fond Arhivistic (Archive Data)

Number of destroyed files based on the news article, 13.223
out of which;

- Fond Informativ (informative data) 1.943

- Dosare Personale (personal files) 6.284

- Mape Anexa (related maps) 4.996

Table 6. Number of files that disappeared in 1989 and that were in the possession of the
Securitate’s officers

Number of files that disappeared based on the news 2.804
article, out of which:
- Dosare si mape de urmarire (surveillance 1.524
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files and maps)
- Dosare Personale (personal files) 802
- Mape Anexa (related maps) 419
- Dosare de obiectiv problema Si 54
comuna (files on problem and general
objectives)

Table 7. Number of files destroyed in 1989 and that were in the possession of the
Securitate’s officers

Number of files destroyed based on the news article, 75.423
out of which:
- Dosare si mape de urmarire (surveillance 19.867
files and maps)
- Dosare Personale (personal files) 27.306
- Mape Anexa (related maps) 27.526
- Dosare de obiectiv problema Si 724
comuna (files on problem and general
objectives)

Table 8. Number of files destroyed by the Militia and related organism

Number of files destroyed by Militia and related organism 12.443
based on the news article, out of which:
- Dosare si mape de urmarire (surveillance files and 5.146
maps)
- Dosare Personale (personal files) 3.788
- Mape Anexa (related maps) 2.791
- Dosare de obiectiv problema si comuna (files on 718
problem and general objectives)

Sources for tables from 3 to 8: http://www.revista22.ro/sri-se-
desparte-greu-de-dosarele-securitatii-1606.html

Although might be argued that the above presented tables are useless in our research,
we believe that these numbers are more than representative for the future “fight” over the archive.
If we sum up the total number of files we see that Securitate produced around 2.5 million files.
This is just a rough number of files, because the date is at the level of 1993 verifications and
counting.

Despite the fact that this number may sound scary, compared with the other countries
from East and Central Europe, Romania was not the worst case. According to the European
Network of Official Authorities in Charge with the Secret-Police Files, in the custody of The
Committee on Disclosure of Documents and Announcing Affiliation of Bulgarian Citizens to the
State Security and the Intelligence Services of the Bulgarian National Army (Bulgaria) are almost
20 km of hard copy files. The Institute for the Study of Totalitarian Regimes and Security Archive
(The Czech Republic) has in its custody almost 18 km, the Federal Commissioner for the Records
of the State Security Service of the Former German Democratic Republic (Germany) has in its
custody around 111 km of documents, the Historical Archive of the Hungarian State Security
(Hungary) 3824.41 linear meters, The Institute of National Remembrance Commission for the
Prosecution of Crimes Against the Polish Nation (Poland) 87.220 meters of record®.
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Taking all the above mentioned things into consideration, easily can be said that these
files made the interest of people in power and can be seen as a political tool. More, in the context
of the 2006 events and even from the 2000 when CNSAS was formed, the “fight” seems to be
logic: you have a large number of files that contain important information and that will be open and
that important information will be made public.

Destroying the files

In a first stage, as was mentioned in the tables above, after 1989 and during the 1989
events, the files of the former secret police started to be destroyed. With this important problem
being ignored, only in March 1990 Constantin Ticu Dumitrescu, the future motor for the process of
dealing with the past (disclosure) was for a law that would protect the archives'® and presented in
CPUN (the interim council that governed Romania until the first elections) a number of confidential
documents saved from the events of Valea Jietului''. This came after, on February 8th 1990,
during the debate of the electoral bill in CPUN he expressed the idea of introducing an article
where the Securitate officers, the activists of PCR and the “fascist organizations” were forbidden
to run for an office, but the article was rejected by lon lliescu'2. More, in 1991 information that files
had been discovered to be burn, covered with mud and buried at Berevoiesti, Arges county, were
spread in the media, although information from the files of that area were published since 199013,

The case of Romania®# was not singular for the area of East and Central Europe. In East
Germany files started to be burned by the Ministry for State Security because there was the fear
that important evidence may be compromised. A number of activists began, in December 1989, to
occupy various offices in order to secure the files'. In the case of Poland the fact that the fall of
communism happened smooth during the Round Table events, and that there was a sort of
“agreement” between the old structures of the communist party and the new people in charge, the
secret police, SB (Sluzba Bezpieczenstwa) was replaced in April 1990 with a new organization.
This new organization having its roots in SB re-employed the former agents of SB after a test, and
took in custody the files of SB'6. What can be seen in this case is the fact that SB was in a sort of
way kept and there process of creating a new institution was a sort of facade.

Going back to the Romanian case, can be seen that after the period 1990-1991 there
was a sort of relax period when lustration seemed to be more important and the archive seemed
to get on an inferior spot. We sustain this because there was highly debated the 7t point of the
Proclamation of Timisoara (Proclamatia de la Timisoara)

Disclosure of the Files

Kaminski and Nalepa argue that the disclosure must be coordinated with the lustration
process'?. Usually the process of disclosure came after the lustration law was implemented; in the
case of Romania, firstly was adopted the law that gave the access to the files and later in 2010
lustration law was adopted, law that shortly after its adoption was declared as unconstitutional by
the Romanian Constitutional Court. Just as a reminder, this law that gave access to the files was
adopted in the parliament, “defeating” George Serban’s lustration law'8. George Serban's idea
was basically destroyed by that time president of Romania, Emil Constantinescu, that said that
once that the Democratic Convention obtained the power, the problem of lustration seems not to
relevant’e,

At the opposite direction from the law of George Serban, Constantin Ticu Dumitrescu
wanted to introduce in Romania a law that would give access to the Securitate’s archive. The law
that ended up to be passed suffered numerous changes, and in the end, Ticu Dumitrescu
mentioned that it is not the law that he wanted to pass. The law passed in 1999 and according to
it, each Romanian citizen or foreigners that after 1945 were Romanian citizens has the right to
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access its own file. This right shall be exercised upon request and lies in studying the file; copies
of the documents on the file and supporting documents on the file may be issued upon request2.
Also, if from the files is resulting that the person was surveyed by Securitate’s agents, has the
right, upon request, to ascertain the identity of security agents and collaborators who have
contributed to the file2!. In the same article is mentioned of this rights may benefit also the spouse
and the relatives up to the second grade, unless the person otherwise ordered it22.

CNSAS and the files

The next step after the Ticu Law passed, was to put the basis of the new institution -
CNSAS (the National Council for the Study of Securitate Archive). At the beginning, the activity of
this institution was quite faulty due to the settled headquarters, the working conditions and the
small number of files. Still, with these conditions the institution was able to verify the candidates
from the 2000 local election and to publish the names of the candidates in the Monitorul Oficial no.
573 from November 21st, 200023, Like we mentioned at the beginning of this article, we identified
various steps in this whole fight over the files and can be seen that after the 2000 elections the
interest for the files — from the media perspective, not for what was discovered in the files that the
institution already, dropped in interest until the 2004 elections when it grew again. To be
mentioned the fact that the request for the files came constantly from the members of CNSAS so
that the investigations would be properly done.

During this period of time, the institution only received a small number of files. most of
the files being received from the Romanian Intelligence Service.

Table 9. Number of files received by CNSAS from 2000 to 2004

Files (dosare) Volumes (volume)

Total number received 9.655 20.575

From the Romanian
Intelligence Service 9.142 18.203
SRI (from here and after)

From the Foreign Intelligence 10
Service 236
SIE (from here and after)

From the Ministry of Justice
MJ (from here and after) 403 2.136

Source: The Annual Activity Report of CNSAS for 2004

2006 - Crucial year for the files

Although most of the files were sent in the custody of CNSAS in 2005, the problem of the
archive intensified in 2006. With the new members of CNSAS named and the scandal surrounding
the new appointed members of CNSAS, this scandal made CNSAS be the top priority of the
media.

The main scandal that appeared was due to the new elected president. Corneliu Turianu,
a Romanian jurist that published controversial books, especially the book where he sustained that
people can be re-educated through work?4, was elected the new president of the institution.
Although Alianta D.A (Justice and Truth Aliance), the governing alliance, said that Constantin Ticu
Dumitrescu was their choice?®, Turianu was elected as president. Knowing that he has the support
from the alliance and that there is a high chance of being elected as the new president of the
institution, Ticu Dumitrescu was disappointed by the fact that he was not elected and in a sort of
way betrayed. Based on this, Ticu Dumitrescu declared that all was a scam and that he actually
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never had the support of the alliance and that Traian Basescu together with PD wanted to stop the
disclosure of the files. He said that if the new president will not step out with a declaration, in 48
hours, he would resign as a member.

The prime minister of Romania told that Turianu had to resign not only as a president,
but also from his position as a member due to his background. At the opposite part, the leader of
PD, Emil Boc, said that there is no real reason why the new elected president of CNSAS has to
resign and that the party will not make Turianu step back and made an announcement through
Adriean Videanu in which they were asking Ticu Dumitrescu not to resign26.

In this scandal different accusations were done, especially oriented towards Corneliu
Turianu from which worth be mentioned the one of Marius Oprea. Oprea said during a radio
show, that there is an incompatibility for Turianu as being both the president and member of the
institution because there is no possible way in his post 1989 career as a judge not to have known
of the political done accusations and files, so he had a role in the political police apparatus?’.
Much to this, the employees of the institution protested against the new president of the institution.
This protest of the employees of the institution made the scandal even more important. To be
remembered the video images from the front of CNSAS where the employees were standing at
the entrance stairs, surrounded by cameras, dogs, cars and passers-by people staring at the
charade.

The scandal came to an end at the beginning of April when a new president for the
institution was elected. Surprisingly neither Comeliu Turianu, nor Ticu Dumitrescu was elected as
president, but Claudiu Secasiu whom was appointed as member by PNL. Through this the conflict
was ended, another one started — the one of the archive.

Just as a brief mention, opinion polls had been conducted in 200626 and a BCS opinion
poll showed that the 47% of the respondents do not know how to assess the activity of the
president of CNSAS, while 46% had no idea if Constantin Ticu Dumitrescu’s appointment of
president is good?°.

Not even the ink on the newspapers dried that within days the problem of the custody of
the files arose. The Prime Minister of that time, C.P.Tariceanu sustained that CSAT should
impose the secret service give files, microfims and the filing cabinets must be delivered to
CNSAS. The request of the Prime Minister was underlined and sustained by the new president of
CNSAS?0,

CSAT gave a deadline for the transfer at the end of May 2006, but this deadline was not
respected. More, according to a Hotnews article from 2006 on 1st of June a number of files was to
be sent to CNSAS together with the data base of Securitate3'. According to the same article
between May 15t and 26th 2006, CNSAS got into the custody of a number of files as presented in
the second column of the below table:

Table 10. Number of files received by CNSAS between May 15th and 26th, 2006, according to
a Hotnews article

Instituti Number of Files according to the news
nstitution :

article
SRI 183 meters
SRI - (informant cards) fise informatori 210 meters
SRI - (filling cabinet cards) fise de cartoteca 125 000
SIE 3019
Ministry of Internal Affairs — General Direction of
the State Security - 724 (18 meters)
MAI — Directia Generala a Securitatii Statului
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(from here and after)

Ministry of Foreign Affairs - 5% Security
Department

MAE - Directia a V-a Securitate si Garda (from 8 meters
here and after)
The High Prosecutor’'s Court of Cassation and
Justice
12 222 (dosare penale)

Parchetul Inaltei Curti de Casatie si Justitie (from
here and after)

Source: http://www.hotnews.ro/stiri-arhiva-1176509-expira-termenul-predare-dosarelor-cnsas.htm

This information seems not to be quite eloquent for what really happened in 2006, because
according to the 2006 annual activity report of CNSAS the institution received:

Table 11. Number of Files received by CNSAS in 2006 according to the Annual Activity

Report
Institution Files / Dosare Volumes/Volume
SRI 249 803 338 323
SIE 19 306 23189
MJ 168 737
Ministry of Prosecution - 14 20
M. Public (from here and after)
Ministry of National Defense - 24 844 24 844
MapN (from here and after)
Total for 2006 294135 382113

Source: 2006 Report, p.10.

If we consider the fact that in 2006, according to the report, were received 14 dosare
(files) from the Ministry of Prosecution, and from the Parchetul Inaltei Curti de Casatie si Justitie
12 222 files, then either the files received for the Parchet were not all in the custody of the Ministry
of Prosecution, which we tend not to believe, either there was made a mistake in writing down the
article. In this case we tend to believe that the report is presenting the real situation of the archive.
More, if we take the example that 18 linear meters equals 724 files and if we agree that 1 linear
meter equals almost 40 dosare (files), then from SRI the institution got almost 7320 files, from
MAE almost 320 files.

Leaving aside this matter, in December the problem of the files was not over. In a TV
show the president assured that after the Christmas and New Year's Eve Holidays he will verify
the number of files sent to CNSAS®2,

During the 2006 CNSAS was on everybody's lips, although as at can be seen in the
below chart, CNSAS received the highest number of files in 2005, one year before the whole
“fight”. More, the decision of CSAT (The Supreme Council of National Defense) sustained that all
the files had to be in the custody of CNSAS until May 30th, 2006, and can be seen that every year
CNSAS receives files. More, in 2010 CNSAS received almost three times more files than in 2006.
In this context, we ask ourselves why there were so strong arguments and debates in 20067 Was
it just a political maneuver due to the fact that 2006 was sprinkled with past debates — new
president of CNSAS, problem of the files, condemnation of communism by the President, the
Institute for Investigating the Crimes of Communism?3,
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Chart 1. Evolution of files (Dosare) from 2000 to 2010
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Source: the annual reports of CNSAS
More, the highest number of files that the institution received and still receives is from
SRI. In the below chart are presented the number of files received from 2000 until 2009.

Chart 2. Files received by year from different institutions
Source: the Annual Reports of CNSAS
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In order to end this part of our article we can mention the fact that the way in which the
whole process of transfer of files was done together with the scandals of 2006 brought a lot of bad
image to this institution, argument supported even by an opinion poll made by BCS in 2007.

At the question “Credeti ca CNSAS a contribuit pana acum la;” (Do you believe that
CNSAS contributed until now at:) 47.6% considered that CNSAS covered the former members of
Securitate and collaborators, 21,2% considered that CNSAS helped to disclosure the former
members and collaborators, while 31.2% have no idea. More, at the question “Cine credeti ca este
principalul vinovat de ascunderea dosarului lui Traian Basescu de la Securitate?” (Whom do you
think is responsible for hiding Traian Basescu's Securitate’s file?) 11,9% considered that the file
was hidden by certain employees of CNSAS34. Again if have to speculate we can mention the fact
that this idea of employees of CNSAS hiding the files of Traian Basescu comes on the basis that
in 2004 it was provided to the media the information that a previous member of the institution
(that resigned a month before this information was provided to the media) extracted some
documents from “Eterul” and “Culte efecte” files. Mihai Gheorghe, the former member of the
institution, rejected the accusation and argued that the files of which he was accused of taking out
of the institution were on his office desk and after his resign the documents were gave back by
his secretary3s.

These types of scandals affected the image of this institution and brought the idea of a
strong political tool.

What kind of access?

This last part of this article underlines the problem of access to the secret police files.
Knowing that the information that are in the files may be harmful, may be use to blackmail, or just
end up one’s career, the question that we put forward is what kind of access should be given to
the files. Should the files be online so that everyone can see your file, should the third parties be
erase, or should the journalist not be allowed to see the files?

In Romania, the journalists are not allowed to see the files. Here we can recall a TV
news show from B1 TV that was aired a couple of years ago where Oana Dobre, a Romanian
journalist, asked one of the members of the Collegium of CNSAS, Corneliu Turianu, why the
journalists cannot access the files. the question is legitimate, but at the same time the answer of
Mr. Turianu was that the journalists have the access to the files. We brought this example into
discussion due to the fact that there are confusions made in what regards the access to the
archive.

In Romania, the former secret police files are opened to the following categories of
people:

(a). The victims: this category of people have the right to access the files and see, upon request,
their files and what was written about they. The access to the victims is given in all the countries
from East and Central Europe.

(b). The personnel: they are in contact permanently with the archive. As it can be seen on the site
of CNSAS, the people working at the Investigations Department and at the Archive Department
are in permanent connection with the files. This category of people has access to the files
because firstly the files have to be certified and counted by the Archive Department. It is pretty
much impossible not to look at the pages that you count and not to skim read what you see in
those files. The people working at the Investigations read carefully the files. There is also the
possibility that employees from the Research and Education Department read the files. Only in
Germany, Romania and Slovakia the employees of those institutions have the right to access the
files.
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Working with the archive means no only work, but also dust. It means, firstly, knowing a

part of our history and the true face of Securitate, but also a lot of stress and you may end up with
skin disease. So, working with the archive means a constant exposure to germs, mold, dust and
mites and to protect yourself you have to wear a mask and surgical gloves — the researchers and
the addressers have to wear them also.
(c). Researchers: they are the last category of people that have access to the files. You become
an independent researcher by applying to this position. You decide what you want to study, define
clear the reasons why you want to do with your research and you forward your application. The
Collegium decides whether you care entitled to be a researcher. If you get the approval, the
information/files requested are searched and if there are findings you will be informed. Only
Germany did not grant the access to the files for researchers.

In the end we tend to believe that the access to the files should be given also to the
journalists. By not allowing one particular category to research and study the files, might be given
the idea that you want to hide something. If you already have different categories of people that
have the access, why would you not give the permission to journalists? Also, where is the
difference if a journalist decides to become a researcher independently of his work and he
motivates that the reason for his inquiry is just to do research and is interesting in writing a book —
should you make his a researcher, or you do not approve? And if you approve him/her as a
researcher and publishes a news article in a newspaper with references to the files, isn't here also
a problem?

Conclusions

In the end we would like to draw attention on the fact that from the early beginning the
problem of the archive was debated and was the tendency to destroy part of the files so that the
truth would not come to surface. The way in which CNSAS got the files and still gets, shows that
there is no clear number of files, issue that also can be seen at the beginning of this article where
we underlined the approximate number of files produced by Securitate.

Going further, if in 2006 was considered that all the files were transferred, why are still
sent to CNSAS? More, in the line of analysis, namely to look from the early beginning until present
times — in our care until 2008 - can be seen the fact that even the interest upon this problem saw
ups and downs. If at the beginning files started to be destroyed later the files were in a sort of
hibernation process until CNSAS was formed. Easily can be said that there was no interest to be
disclosed the files and information to be spread in the media.

All'in all can be seen that this fight was a double-edged knife; the institution was put in a
corner of shadow, but at the same time gave more possibilities to the researches and
addressers/victims to find the truth.

 Council of Europe, Committee of Ministers, Recommendation No. R (2000) 13 on the Committee of Ministers to
member  states on a European policy on access to archives, available online at
https://wcd.coe.int/ViewDoc.jsp?id=366245 last accessed on January 31st, 2012.

2 |n the Czech Republic the access to the files was given in 1996 and later expanded in 2004, but the names of the third
parties are not disclosed. For the case of Germany and the Stasi's archive the access was given in 1992 through the
Stasi Files Law. In the case of Hungary the access to the former secret police files was given in 1994 through the law
XXIII. In Bulgaria the access to the former secret police files was given in 2006. The files that can be seen by the person
on which the files was complied on, but the files that touch the national security cannot be accessed. In Poland the
access was given in 1997 and was broaden later. In Romania the access was given access to the Securitate’s archive in
1999. In the case of Slovakia the access to the archive was given in 2002 after long debates regarding the issue of
lustration and disclosure of the files. (Lavinia STAN (ed), Prezentul trecutului recent Lustratie si decomunitizare in
postcomunism, Bucuresti, Curtea Veche, 2010.).

3 The National Council for the Study of Securitate Archive — CNSAS, from here and after.
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2 Aniela NINE, Sondaj BCS- Activitatea sefului CNSAS, necunoscuta, available online at
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Abstract: The consequences of the Second World War were catastrophic; after these events of a
unique severity and distribution in human history, the belligerent countries emerged from the war
ruined both from a financial and a moral point of view. Up to that point, being the attribute of
philosophy and religion, the notion of human dignity was taken over by the main international
documents on human rights and constitutional law. In this paper we intended fo make a
presentation from the historical point of view of this concept in the Romanian constitutional law
and in the comparative constitutional law, focusing on the German, French, Spanish, Austrian,
Italian and former communist states law. In the Romanian law, overcoming the communist period
meant the development of a new Constitution, in accordance with which Romania has an
axiological legal system, granting an important place to the values stated in Article 1 paragraph 3
of the Constitution, namely human dignity, the rights and freedoms of the citizens, the free
development of the human personality, justice and political pluralism.
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1. Preliminaries

The Second World War represented the worst tragedy in the history of mankind, the
countries using the latest technological discoveries, like the atomic bomb, and committing crimes
the magnitude of which are without equal. The atrocities committed during this war were not seen
in other crimes which have stained the history of mankind: the use of gas chambers, of
crematoriums and other horrible tools from the Nazi concentration camps, mass exterminations,
collective executions, thefts, cannibalism, sexual slavery, experiments with biological weapons.
The belligerent countries emerged from the war ruined both from a financial and a moral point of
view. The result was a devastating one, it was estimated that 3% of the world population at that
time died. After these events of a severity and distribution unseen until that moment, spread the
idea to reject everything that prejudices the quality of being human.

Given the importance of these events, in the Preamble of the Universal Declaration of
Human Rights adopted on the 10t of December 1948 it is reminded that “the disregard and
contempt for human rights have resulted in barbarous acts which have outraged the conscience of
mankind and the advent of a world in which human beings shall enjoy freedom of speech and
belief and freedom from fear and want has been proclaimed as the highest aspiration of the
common people” and also that “the recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of freedom, justice and
peace in the world”.

From this moment, the concept of human dignity has been introduced in the main
international documents on human rights and in the constitutional law of the European countries,
and not only in the constitutional law of these countries, dignity becoming “the pedestal on which
the philosophy of human rights, and therefore the law of human rights, is built.” Therefore, one of
the main characteristics of constitutionalism after the Second World War is to raise the status of
human dignity to one of constitutional axiological basis and, for the same reason, to establish it as
a supreme value of the entire legal order, in a generalized manner, also in the socio-cultural fields
as shown in the examples that we will give below2. Virtually, all the constitutions of the Western
European countries (Sweden, Portugal, Spain, Greece, Switzerland) adopted after 1975 state
human dignity as a basis for political and legal order3.

The reference to human dignity resulted in the fact that in the future, in the centre of the
legal protection system will be the human being, taking into account both the physical and the
moral dimension.

2, Difficulty in defining the concept.

In the legal doctrine, the uncertainty regarding the definition of human dignity continues,
the difficulty of such an action being accepted quasi unanimously. Without proposing a definition,
professor Gimeno-Cabrera states the idea that dignity is an untouchable constitutive element of
the human nature because one cannot prejudice it and it must be imperatively protected, the
concept involving two things: an interdiction to prejudice the dignity of another and an imperative
obligation made by the individual to respect himself*. According to von Wintrech *human dignity
represents the human being in one’s capacity of an ethical and spiritual being which can, through
one’s own nature, in a conscious and free manner, define and form oneself and to act upon the
world around™. According to M.L.Pavia, human dignity will become a legal concept in order to
define what is human in 6. Professor Feldman describes it as “a readiness to confront the
realities of one’s circumstances, including talents and physical and mental limitations and make
the best of them without losing hope and a sense that one’s life is worthwhile; to live according to
a set of normative standards, whether accepted from outside or imposed from within, accepting
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both burdens and benefits in full measure; and readiness to accept responsibility for the
consequences of one’s own actions and decisions™. Also the author B. Maurer, in his work on the
principle of respecting human dignity in the European Convention on Human Rights, states that,
paradoxically, even though it is stated by numerous legal texts, the notion is never defineds. Also,
B. de Béchillon refers to the fact that the concept cannot be defined, noticing that it is about the
‘the most vague abstract definition” because ‘nobody knows exactly what is it about but
everybody knows what its absence represents: the reign of the bums, of barbarism, of misery and
of deprivation. And, in this entirely negative manner, we can understand what human dignity
means: it appears when it is ignored, ridiculed or despised — and the opportunities to do so do not
lack. Therefore, law knows what human dignity is: through the prejudices on it™. The same idea is
repeated by Benoit Jorion, according to whom “dignity is undoubtedly first of all an intuitive notion,
more easily to perceive than to define”, “which is easily to define through the prejudices on it
rather than as such™0.

The notion of dignity has a polysemy character, being sensitive to more points of view
(types, approaches, dimensions)! as follows: firstly, dignity is a concept attached to a function,
profession, institution, then, the holder of it is a human being and, finally, it may consist of
defending the humanity of man. Also, we remind that dignity of peoples (The African Charter on
Human and Peoples’ Rights), dignity of nations (Declaration on fundamental principles concerning
the contribution of information bodies in the strengthening of peace and of international
understanding, to promote human rights and the fight against racism, apartheid and against
incitement to war) and dignity of the country (Constitution of Romania of 1938) are mentioned in
the international texts on the protection of human rights and in the constitutions.

3. First references to dignity in the fundamental laws.

The first reference to human dignity in a Constitution dates from 1937 and it is the
Preamble of the Constitution of Ireland, according to which “We, the people of Eire, humbly
acknowledging all our obligations to our Divine Lord, Jesus Christ, who sustained our fathers
through centuries of trial, gratefully remembering their heroic and unremitting struggle to regain
the rightful independence of our Nation and seeking to promote the common good, with due
observance of Prudence, Justice and Charity, so that the dignity and freedom of the individual
may be assured, true social order attained, the unity of our country restored, and concord
established with other nations, do hereby adopt, enact and give to ourselves this Constitution”.

The first disposition of the notion within a fundamental law is in the Constitution of
Germany of 1919 during the Weimar Republic, which makes a reference to it in Art. 151: “The
economy has to be organized based on the principles of justice, with the goal of achieving a life of
dignity for everyone. Within these limits the economic freedom of the individual is to be secured”.

4, Human dignity in the Germen constitutional law.

The Constitution of Germany of the 2314 of May 1949 states in Art. 1: “1.Human dignity is
inviolable. To respect and protect it is the duty of all state authorities. 2. The German People
therefore acknowledge the inviolable and inalienable human rights as the basis of every human
community, of peace and of justice in the world.”

It is the only fundamental right from the Constitution of Germany regarding which the
legislature can neither indicate its outlines nor limit its content. In the German doctrine, we can
review three manners of understanding the concept: some authors have agreed with the thesis
that every human being is endowed with a right according to which one’s human dignity must be
respected, regardless of the spiritual or moral conditions, this being “an essential feature of the
individual” (Mitgiftheorie); some authors have considered that dignity depends on the possibilities
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and capacities of the individual (Leistungtheorie) and other authors have understood the concept
as a relational and communicational basis, in the basic sense of the mutual respect between
humans in the social relation of communication?2.

Starting from the well-known Kantian idea that man must always be treated as a purpose
and not as means, the German jurisprudence developed the theory of the object (Objektformel),
defining dignity in a negative manner, from the view of the prejudices on it, as follows: “it is not
rare for man to be reduced (erniedrigt) to be the object of the social relations and evolution, but
also the object of the law in that one must obey it without one’s interests being taken into account.
It is not enough to contain a violation of human dignity. For this to happen, the treatment in
question has to insert into the discussion its capacity as a subject, or if it is the case, in a concrete
case, an arbitrary breach of dignity. Therefore, the manner in which the human being is treated by
the public law enforcement when one prejudices dignity — expression of the fact that this value is
respected — which exists due to the human being, due to one’s personal essence, must be in a
contemptuous manner”. However, the German jurisprudence stated that the prejudices on human
dignity cannot be determined in a general manner and once for all ,but only depending on each
concrete case. The general expressions such as those according to which one must not be
reduced to a mere object by the public authority, offer only one direction, which can be found in
the concrete case of violation of human dignity™3,

According to Hans Carl Nipperdey, in the German constitutional law, dignity is not only a
fundamental right, like the others, but “the main fundamental right (Hauptgrundrecht) of the
Constitution”, representing the concept from which all the other fundamental rights derive'. We
need to mention that in the German doctrine the guarantee of human dignity by the text of the
Constitution is connected with the manner in which the human being is conceptualized in a
determined society, with ,the constitutional image of the human being” (Menschenbild) which
basically means “the limitation of the powers of the state to respect the human rights” and in “the
timeless relation of tension between the state and the individual’, “a position basically in favour of
the human being™5. The manner of understanding it and the super eminent place given to the
concept in the German fundamental law had a major influence on the other European
Constitutions which were adopted afterwards.

5. Dignity in the French constitutional law.

In the French law, the Constitution of 1958 did not include an explicit reference to the
concept of human dignity. Therefore, it was missing from the text of the Constitution.

It was firstly introduced in the Criminal Code of the 22nd of July 1992 which entered into
force on the 1st of March 1994. In the Second book, on crimes and offenses against individuals, it
contained a Chapter V entitled “Prejudices on human dignity” inserted between the chapter on
“Prejudices on the freedom of the individual” and the one which provides and sanctions the
“Prejudices on the personality”. The following crimes are provided: discrimination, human
trafficking, procurement and the crimes that result from it, child prostitution and prostitution of
people who are particularly vulnerable, exploitation of begging, working and living conditions
contrary to human dignity, baptism, and prejudice on the respect due to the dead.

Article 16 of the French Civil Code states that: “The law ensures the primacy of the
individual, prohibits any prejudice on one’s dignity and guarantees the respect of the human being
since the beginning of one’s life”.

However, in the public law, the principle has a completely different dimension, through
the actions of the constitutional and administrative judges which have transformed it into a
principle with a constitutional value and included dignity as the fourth component of the public
order.
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Through the bioethical laws of the 29t of July 1994, the French Constitutional Council
has established dignity as a principle which has a constitutional value, stating that: “The Preamble
of the Constitution of 1946 restated and proclaimed constitutional rights, freedoms and principles”
stressing that “After the victory obtained by the free peoples on the regimes which sought to
oppress them and sought to degrade the human being, the French people stated again that any
human being has inviolable and sacred rights, regardless of race, religion or faith”, which proves
that “the defence of human dignity against any form of servitude and degradation is a principle
which has a constitutional value” and that the bioethical laws “state a set of principles including
the primacy of the human being, the respect of the human being since the beginning of his life, the
inviolability, integrity and absence of the primary character of the human body, integrity of the
human species; that the principles stated tend to ensure the compliance of the constitutional
principle of protection of human dignity” (Decision of the Constitutional Council no. 94-343/344 DC
on the Law relating to the respect for the human body and the Law referring to donations and
using elements and products of the human body, to medical assistance, to procreation and to
prenatal diagnosis).

6. Human dignity in the Spanish constitutional law.

The Constitution of Spain of 1978 states in Art. 10.1 “The dignity of the person, the
inviolable rights which are inherent, the free development of the personality, the respect for the
law and for the rights of others are the foundation of the political order and social peace”. Chapter
Il of Title | refer to the fundamental rights. We can conclude therefore that in the Spanish
Constitution dignity is used in the sense of a value which guides the work of creation and legal
interpretation, but without also being a fundamental right. The Spanish Constitutional Court has
the tendency to always put the notion of dignity in connection with the fundamental rights, never
as an independent concept adopting the function of the fundamental rights, which is the function
of an interpretative tool's. The Spanish Constitutional Court defined dignity as an ‘inherent
spiritual and moral value of the individual which manifests especially in the conscious and
responsible self-determination of one’s life and implies the respect of other individuals™” and that,
therefore, it represents “a inviolable minimum that all the legal regulations must ensure so that the
limitations of the individual rights which they can enforce not to contain the contempt for the
esteem that the individual deserves, as a human being™8. Dignity was used in order to extend the
area of applicability of certain fundamental rights; it also allowed the limitation of the area of
applicability of some of them but it distinguished itself especially because it represents the
foundation for individuals to respect their own rights, or at least those inherent to the respect of
human dignitye.

7. Human dignity in the Austrian constitutional law.

In the Austrian law we can talk about an insertion through the path of constitutional
jurisprudence regarding the establishment of dignity as an unwritten principle and as a general
principle of interpretation of the legal order. The Austrian Constitutional Court has developed a
complex jurisprudence regarding the concept of dignity, based on its understanding that the
untouchable value which has to be protected by the public authority, especially regarding the
prohibition of torture and of inhuman and degrading punishments and treatments20.

8. Human dignity in the Italian constitutional law.

The Constitution of Italy, which was adopted shortly after the end of the Second World
War, in 1947, departing from the concept of the fascist society, refers to dignity in three of its
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articles and states the human being as the main purpose of the social and elderly organization.
Firstly, Article 3 refers to social dignity, stating that “all citizens have the same social dignity and
are equal before the law, without regard to their sex, race, language, religion, political opinions
and personal or social conditions”. Then, in Article 36 paragraph 1 it is mentioned that “Workers
are entitled to remuneration commensurate with the quantity and quality of their work and in any
case sufficient to ensure them and their families a free and honourable existence”. Finally, Article
41 paragraph 2 states human dignity as the limit of the private economic enterprise.

9. Human dignity in the constitutional law of the former communist

European countries.

The Constitution of Hungary of 1989 inserted Article 54 paragraph 1 at the beginning of
the chapter entitled “Fundamental rights and obligations” which states that “in the Republic of
Hungary, any individual has an inherent right to life and to human dignity. No one shall be
arbitrarily deprived of these rights”, thus achieving the split from the previous socialist law and
paying the foundation for a new constitutional order. An original element of the jurisprudence of
the Hungarian Constitutional Court is represented by the establishment of an equality between the
right to dignity and the general right to personality, which is one of its expressions?!.

In the Constitution of Poland of 1952, dignity was not included, being mentioned in 1997,
in Article 30 which states: “The inherent and inalienable dignity of the person shall constitute a
source of freedoms and rights of persons and citizens. It shall be inviolable. The respect and
protection thereof shall be the obligation of public authorities”. The concept is also mentioned in
the Preamble according to which the fundamental law enforcement should be done in compliance
with human dignity. Thus, it is stated that; “All those who will apply this Constitution for the good of
the Third Republic to do so paying respect to the inherent dignity of the person, the right to
freedom, the obligation of solidarity with others, and respect for these principles as the
unshakeable foundation of the Republic of Poland”. Finally, the text adds the fact that is not
permitted to limit this right even during a state of siege or a state of emergency.

The Constitution of Bulgaria of 1991 firstly states as supreme principles the rights of the
individual, the dignity and security of the individual and that “all persons are born free and equal in
dignity and rights” and in Article 32 paragraph 1 the notion is used in the context of the protection
of private life, stating that: “The privacy of citizens is inviolable. Everyone is entitled to protection
against any illegal interference in one’s private or family affairs and against encroachments on
one’s honour, dignity and reputation”.

Also, in Slovakia, Art. 12 paragraph 1 of the fundamental law adopted in 1992 states that
“People are free and equal in dignity and their rights. Basic rights and freedoms are inviolable,
inalienable, secured by law and unchallengeable”. Then, the concept is put in connection with the
right to life in Article 15 paragraph 1, which states that “Every individual has the right to life.
Human life is worthy of protection even prior to birth” and in Article 19 paragraph 1 the concept is
used in connection with the right to private life, stating that “Every person has the right to the
preservation of one’s human dignity and personal honour and the protection of one’s reputation”.

Article 21 of the Constitution of Lithuania states that: “The person shall be inviolable.
Human dignity shall be protected by law. It shall be prohibited to torture, injure, degrade or
maltreat a person, as well as to establish such punishments’. Other two references to dignity are
made in Article 22 and Article 25, according to which “The law and the court shall protect
individuals from arbitrary or unlawful interference in their private or family life and from prejudice
on their honour and dignity” and “Freedom to express convictions, as well as to obtain and
disseminate information, may not be restricted in any way other than as established by law, when
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it is necessary for the protection of the health, honour and dignity, private life or morals of a
person or for the protection of the constitutional order”.

The Constitution of Estonia establishes the principle of dignity in Article 10, according to
which “The rights, liberties and duties stated in this Chapter shall not preclude other rights,
liberties or duties which ensue from the spirit of the Constitution or are in accordance therewith
and are compatible with human dignity and the principles of a society based on social justice,
democracy and the rule of law”.

The Constitution of Latvia of the 10t of December 1991 states in its first article: “The
individual, the life, freedom, dignity and rights of the individual represent the fundamental rights of
Latvia” and in Article 3 it states that: “The state protects the individual, the freedoms, securities,
dignity and property of the individual”.

Slovenia, part of the former Socialist Federal Republic of Yugoslavia until 1991,
mentions this concept in Art. 34, according to which: “Everyone has the right to personal dignity
and safety” and in Art. 21 it states that “The respect for human personality and dignity shall be
guaranteed in criminal and in all other legal proceedings, as well as during the deprivation of
liberty and enforcement of punitive sanctions”.

Finally, in the Constitution of Russia, it is stated that the protection of human dignity is
guaranteed by the state.

10. Other references to the concept of human dignity at the constitutional

level.

As can be seen, human dignity is a concept which was recognized in the constitutional
law of most of the European countries. Many of them, freed from a totalitarian regime and in order
to mark the split from the previous legal order, expressed their willingness to rebuild the political
and legal order on the primacy of the human being, on the respect of human dignity.

As we will show in what follows, not only the constitutions of the European countries
state the notion of human dignity, whose moment of occurrence in the constitutional law, manners
of establishment, content and area of application depend on a number of very specific cultural,
sociological and political factors and on the importance give to the values in different legal
systems.

For example, human dignity is established as a value and right in the South African
constitutional law. In this country, long faced with apartheid, the concept was not present until the
entry into force of the temporary Constitution of the 27t April 1994, which states in Article 10 of
Chapter 3 -“Fundamental rights” that “Every person shall have the right for and protection of one’s
dignity”. The Constitution of 1996 in force firstly states in Chapter 1 - “Founding provisions” that
the South African Republic is founded on human dignity, the achievement of equality and
advancement of human rights and freedoms, on non-racialism, non-sexism, supremacy of the
constitution and the rule of law, universal adult suffrage, a national common voters roll, regular
elections and a multi-party system of democratic government, to ensure accountability,
responsiveness and openness. We will also mention Article 7 (1) of the Bill of Rights which states
that human dignity, equality and freedom as being the values on which it is based. Article 39 of
the Constitution which governs the interpretation of this Charta, contains paragraph 1 which states
that the interpretation of the Bill of Rights must promote the values that underlie an open and
democratic society, including human dignity. Article 10 specifically mentions the right of everyone
to have their dignity respected and protected, this representing a right which cannot be derogated
(Art. 37 al.5 lit. c). Finally, the Constitution contains certain provisions on the rights of prisoners in
Article 35, paragraph 2 letter e, stating that they have the right “to conditions of detention that are
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consistent with human dignity, including at least exercise and the provision, at state expense, of
adequate accommodation, nutrition, reading material and medical treatment”.

On the American continent, the Constitution of Peru of 1993, which is currently in force,
states the belief in the primacy of the human being and in the fact that everyone is equal in
dignity, has rights which have an universal validity, prior and superior to the state. The
Constitution of Guatemala of 1985 states in Art. 4 that all human beings are free and equal in
dignity and in rights; to add later that no one shall be subjected to any servitude or to another
condition which can discredit or diminish one’s dignity.

In Asia, we should point out the presence of this principle in the Constitution of
Afghanistan of 1964 and in Article 38 of the Constitution of Cambodia.

In the case of the Islamic Republic of Iran, dignity is also present in the Constitution of
1979, which, after it states in Article 2 that the Republic is a fundamental system based on the
supreme human values, it states that: “The individual, dignity, life, property, rights, residence and
occupation of the individual are inviolate”.

Also, the Constitution of Japan of 1946 states in Art. 13 that: “All of the people shall be
respected as individuals”. Article 38 of the Constitution of the People’s Republic of China of the 4th
of December 1982 states that “The personal freedom of citizens of the People's Republic of China
is inviolable”.

Therefore, in all the areas of the world the concept of human dignity is mentioned,
including in the Constitution of Cuba of 1976, where Art. 9 states that: “The State implements the
will of the working people and (...) guarantees the freedom and full dignity of men”.

11. Human dignity in the Romanian constitutional law.

In the Romanian law, a reference to dignity is found in the Constitution of 1938, where,
in Art. 4, included in Title Il, Chapter | — “Duties of Romanians” it states that: “all Romanians,
regardless of ethnic origin and religion, have to: regard the Country as the greatest purpose of
their life, sacrifice in order to defend its integrity, independence and dignity; to contribute through
their work to its moral elevation and economic prosperity; to perform the public duties required by
law faithfully and to willingly contribute to the public tasks, without which the State cannot exist’.

In Article 13 of the Constitution of the Socialist Republic of Romania we encounter the
first reference to human dignity at a constitutional level, this article stating that: “In the Socialist
Republic of Romania, the entire activity of the state is for the development of its structure and for
the flourishing of the socialist nation, for the continuous growth of the living and cultural standards
of the people, for ensuring the freedom and dignity of the individual and for the multilateral
fulfilment of the human personality”.

Article 1 paragraph 3 of the Constitution of 1991 states human dignity, the rights and
freedoms of the citizens, the free development of the human personality, justice and political
pluralism as the supreme values of Romania. Therefore, a transition is made from a strictly
positivist system to an axiological one, marking the spilt from the prior judicial order and rebuilding
the political order on the primacy of the human being and on the respect of human dignity.

The insertion of the value of human dignity in the fundamental law has an important role
in adapting the Constitution to the evolution of the society because its implementation has an
evolutionary character. As a supreme value, its implementation is not made independently, but
together with another fundamental right or freedom.

In this capacity, it is a tool for the interpretation of all the legal standards, directing their
development and implementation. The fact that human dignity is guaranteed by the Constitution
does not imply its implementation in abstracto, its violation is analysed in specific cases,
sanctioning the prejudices in question.
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Motto:

"At the flower-shop:

- Where are you from? Are you maybe French?

[.]

- No, | come from Romania.

She said:

- Oh, this means nothing.

And then she smiled as if she was suddenly having toothache.
(Herta Miiller — "The King Bows and Kills", 199-200)

So many persons leave behind their hometowns, their country, and their people in order
to head towards different worlds. Things are more complicated for them, because they are more
introvert than the others and carry with them their souls, memories, thoughts of friends, and even
their own homes, like the small snails. This withdrawal in their own world is a symbol for the
refusal of an open talk and the preference for solitude. When this kind of person talks about
herself with talent, sensibility and intelligence; then the result can be so impressive as to deserve
the Nobel Prize in Literature.

In 2009, The Nobel Prize in literature was awarded to Herta Miller "who, with the
concentration of poetry and the frankness of prose, depicts the landscape of the dispossessed.”
("The Nobel Prize in Literature” 2009) After she received the prize, many critics began to voice
their opinions about the author and her work; however few pertinent things were said. The
enthusiast ones started praising her works; those who were more skeptical observed that she was
just another writer complaining about the hardships of life in the communist times. Suddenly,
Herta Miiller was in the spotlights, she became a celebrity in a country where she could not find
her place, where she never really could. Her work was banished in Romania in 1985; her first
book, Niederungen ("Nadirs"), had only been published in 1982, and three years were not enough
for the people in her native country to really know and fully appreciate her work. Niederungen
underwent a powerful censorship in Bucharest, but in 1984 it was published in Berlin where it was
a big success. The fact that the book was published in Germany, as well as the praise it received
there, were counted among the aspects that led to the banishment of Herta Miller's books in
Romania in 1985. Then, in 1987, the author immigrated to Germany and settled in West Berlin
with her husband Richard Wagner who is a Romanian writer of German descent and had been
Herta Mller's classmate in college.

In 1999 and then in 2008, Germany proposed Herta Miiller for the Nobel Prize in
Literature. The third nomination brought her the distinction, in 2009. Thus, the works of Herta
Miiller reached the spotlight of the Romanian cultural scene. Even though her works had been
published after 1989, they did not make it to the mainstream, as they were rather addressed to
people from cultural circles. In Romania, the writer was "the German one", whereas in Germany
she became "the Romanian one". Herta Miiller presents her isolation through the island metaphor.
In her volume Der Kénig Verneigt sich und tétet ("The King Bows and Kills"), in the story "The
island is inside, the border is outside", the solitude is suggested through the image of a small
mobile island on a big fixed one (Miiller 2005; 180). The small piece of land is the individual,
whereas the big one is the country. The Romanian communist state was just like an island in the
European social and cultural context. The isolation was the less easy to bear, as the author felt
lonely inside her own family as well. Sometimes "the fox was the hunter" and could hear what
people said, thus the feeling of mistrust became an obsessive and difficult to live with pattern.

Herta Miiller perceived the outer world as horrible, and her inner universe is the scene of
linguistic parallelism. The fifteen years old girl who learns Romanian in the city lives through "the
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linguistic hazard". Herta Miiller personifies the language through the metaphorical image of the
eyes. Every language has different eyes, and Mr. Lily, a masculine noun in Romanian, glances at
you in a different manner from the German noun with the same meaning, a feminine noun (Miller
2005: 25). In her home village, people said "Der Wind geht" ("The wind walks"), in school she
learned that "Der Wind weht" ("The wind blows"), and in Romanian people said that "The wind
hits" (Miiller 2005: 25-26). The author learns that the Romanian word for "sparrow" has more
meanings than the German word "Schwalbe". The words can even alter the characteristics of
things; language itself represents an entire world. Herta Miller was fascinated by this and talks
more about the various meanings of words in different languages.

Dietrich Krusche said that "A reader whose mother language is different from the
author's understands the text differently from a reader whose mother language is the same as the
author's. The first one is situated further from the text, even when living in the same country where
the text was born. But the main reason for this is not necessarily the language gap, but rather the
cultural differences” (Krusche 1985: 203). Even the author has the same feeling when does not
write in the mother language. Herta Miller uses her mother language, but she talks about a
different culture. For her, the Romanian society is dark, and Romania was stranger even to the
Romanians in those times. The consequences of this cultural gap have a strong impact upon
Herta Mller. The German readers can perceive these cultural differences in her works, as she
talks about situations that are characteristic to the Romanian mentality and society.

Dietrich Krusche also considers that "When a text presents aspects which are
characteristic to German culture and society, a reader belonging to a different cultural context
perceives the text as talking about alien aspects" (Krusche 1985: 203). Here, Krusche refers to
the non-German reader who encounters a German text. But there is the same situation when a
German reads "The King Bows and Kills", even though the book was originally written in German,
because it presents aspects which are characteristic to the Romanian life. Herta Miller is very
good at picturing the Romanian mentality; however she never could be a part of the Romanian
society. She is only an observer of the Romanian problems, an observer belonging to a different
culture, but these problems affect her as well as those who belong to the society.

In his article "Hermeneutik der Fremde" ("The Hermeneutics of Alterity"), Dietrich
Krusche puts forward the idea of a strong unity of the European culture as a whole. It cannot be
argued that there are major differences between the European culture as a whole and the Asian
one, for instance, but even inside the European context there are many distinctive features of the
culture of different people. Every country has cultural features that are characteristic to the
people's mentality in its whole and it is sometimes difficult for individuals belonging to a different
culture to understand and appreciate these realities. Moreover, even various communities from
the same country display remarkable cultural differences and sometimes social distinctions. In
Romania, the communist regime had a strong policy towards the German communities and the
families belonging to this minority had to lead a bad life most of the times.

With a neutral tone and "with the frankness of prose" ("The Nobel Prize in Literature"
2009), Herta Miiller often mentions her family in her works and talks about her childhood and
adolescence. All the members of her family were in one way or the other oppressed by the
communist regime, just as she and her close friends were later on. Her grandfather used to export
cereals and to be famous all the way to Viena, but the communists took away everything he had.
The house became a depository for cereals and the members of her family could use only two
small rooms out of it. All the land they used to own before 1945 was gone and so was all the
successful trade with cereals. Her grandfather was left only with a box full of receipt books for the
huge trains full with cereals. Where he used to write huge amounts of money, he now wrote only
the small everyday expenses: matches, toothpaste, and mustard. He never complained about
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anything, only wrote precisely everything; caught in his inner struggle against his downfall, he
clung on to his dignity and tried his best to prevent his mind from "going rusty" (Miller 2005: 104).
The socialist system took away from him everything he had: his land, his bank accounts, and his
gold. Now he was short of money even to pay his hairdresser, but he still wrote everything down in
his receipt books that were enough for another ten years of cereal trade. Those were everything
he had left.

The grandmother experienced the horrible trauma of death. The burden of having lost
her son in the war could never be lited from her shoulders. Every day she was watching
speechless her son's accordion and the box where this common instrument was laying acquired a
high importance in her eyes, as if it were the testimony of the lost son's presence. The picture she
received from the war with the news of her son's death was always in her prayer book and the old
lady used to go to church only once a year: when the war heroes were commemorated. The
young girl who became later the imaginative writer, used to see the accordion box as a coffin
where the young man laid, the poor man buried on foreign land, nobody knew precisely where.
Then the entire family was deported in work camps in Russia, along with many Germans from
Banat and Ardeal.

Herta's mother lived for five years in a work camp in Russia, always endangered of
death through starvation. She was nineteen when she was taken there, a young beautiful girl with
long hair. Then her head was shaved; they used to do that to the prisoners for two reasons: lice
and the theft of some potatoes from the fields just to keep the prisoners alive. She was guilty of
both of these offences, and the guardians were sorry that a bald head cannot be shaved again,
just as a beaten back can be beaten so many times again. The people there lived through hunger
beyond imagination, animated only by the hope of returning home. In those times originated
Herta's mother's obsession about wasting food: she thought that removing too thick a layer from
the surface of the potatoes was nearly a sacrilege and she could not refrain from always
reproaching this to her daughter.

"Memory has its own timeline: you can feel that things which happened a long time ago
are closer to you than yesterday's facts”, especially an unfair and pitiless society intruding in the
lives of guiltless people who will always carry with them the painful memory of the atrocities they
experienced. Fighting in the war and all the other troubles had a powerful impact on the author's
father who very seldom used to come home sober. Looking at pictures of her from childhood, the
author can deduce how much her father drank the previous evening by her braids made by her
mother. If her hair was only a little asymmetrical, then her father had been just a little drunk, and
her mother's sadness had been bearable. The braids were very seldom straight, and straight
braids meant that her father had come home sober. Most of the times, the braids are very
asymmetrical; this meant that her father had come home stone drunk, her mother was crying
when making her braids and she was considering the child as a stone tied to her feet, the only
reason for which she was avoiding a divorce.

Herta Miiller's first volume, Niederungen, published in 1982, did not bring any reasons
for happiness to the author and her family, in terms of their life in the native village. The
hairdresser who had cut her grandfather's hair for years refuses to do this anymore, her mother is
forced to walk many kilometers to the fields where she had to work, even though other villagers
were brought there by buses, and the young Herta is told not to ever set food again upon the land
of her childhood.

"Seen from the outside, writing may be similar to speech. But from the inside, it is
something that belongs to loneliness." (Mller 2005: 117) The obsession with solitude, mainly
triggered by the communist oppression, leads to the separate lives of the members of her family.
"My father had to carry his own drunkenness, and my mother could not share her crying with
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anyone. My mother used to cry because her hushand was a drunken man who threatened her
with his knife every time she reproached him something. While | used to cry because | wished to
have a mom who sometimes cried for me — for a child that did not know why she had been born to
such parents, since the father is too drunk to be a dad and the mother grieves so much that for
her the child becomes a second-rate matter. Grandfather and grandmother had to carry their own
burdens: he - the receipt books, and she - the prayer book with the picture of her son fallen in
war." (Miller 2005: 117) Herta Miiller grew up in a family where every member is lonely, every
member carries his or her own grieves and thoughts, and they do not trust each other. The feeling
of mistrust haunts the author's entire life, because the isolation felt inside her family is followed by
the persecutions of the secret police. In a cold, mean, and hostile country, such as the communist
Romania, "mistrust is always and everywhere the fundamental feeling" (Mlller 2005: 187)

The author employs the metaphor of the island, as an allegory of the isolation. The
individual is a mobile island, floating away from the others: "upon the large island that was the
country, the small mobile island was you" (Miller 2005: 180). But Romania was also an island in
the European landscape, a guarded and isolated country. Those who tried to cross the borders
were bestially treated and many times were used as an example for the rest of the people; but it
was in vain. The author describes how, during her work in the fields in her native village, close to
the Hungarian border, she could see the dead bodies of those who tried to leave Romania.
"People had been shot or killed by dogs, and sometimes both." (Miller 2005: 189) She describes
how pieces of dead bodies were floating around on the Danube; those were people who had tried
to swim to Yugoslavia, but they had been cut by the propellers of motor boats. (Miiller 2005: 189)
However, people's wish to run away from Romania was increasing.

The childhood traumas and the adolescence loneliness felt by the high school student
who came to the city from her native village are followed by the conflict with the secret police
during her college years. The words "The king bows and kills" encompass the obsession with fear,
with the calculated repression meant to "break down the mind" (Miiller 2005: 56). In the beginning,
there was an exterior evil looming around her; she felt compassionate towards the people who
were arrested, beaten, haunted by the specter on the secret police. Later on, the circle around her
becomes more and more tight and it is her classmates who are tortured, questioned, expelled,
and arrested. In this world where there was no openness and freedom, the author becomes target
of all these oppressions after she refuses to spy on her classmates and to become collaborator of
the secret police. Her refusal is followed by many questioning sessions meant to destroy her
courage and mental strength. "What | had yet experienced as an oppressing atmosphere became
then the fear of real dangers. My friends were torture, and | knew precisely where and how."
(Mller 2005: 57). The author begins to experience the feeling of being always under surveillance,
directly leading to the fear of death which seemed so close, a real threat.

In the questioning sessions, the secret police agents sought to destroy the endurance
and the dignity of those questioned through fear, offences, and humiliation. "Who do you think
you are?" was the question that the agent used to ask me with contempt. It was not a real
question, which made me even more eager to reply: 'l am a human being just like you are.' During
the questioning he used to call me shit, garbage, parasite, and bitch." (Mller 2005: 58) These
circumstances when her life is threatened, awake in the author's soul various contradictory
inclinations. At first, tired and fearful of the never ending watch, questioning, and offence, she
decides to Kill herself, considering that death would bring her freedom and salvation. She even
chooses a spot on the river bank where to drown herself, remembering her first trip to the seaside
when she was seventeen and she almost drowned herself, but for an unknown man who saved
her. The feeling of losing herself beyond the boundaries of this world and the panic she
experienced then become now strife, a way to achieve freedom. She even finds two large and
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heavy stones which she places in her coat pockets in order to hurry her drowning and death. Then
she hides the stones on the river bank and sets her mind to remembering the exact spot.

But something inside her makes her analyze again her situation. She remembers the
childhood question "What is my life worth?" (Miller 2005: 59) and in this context, the question
leads to an opposite reaction. "This type of question can only come from the inside. When you
receive it from outside, you become rebellious. You start to love your life even if only out of
stubbornness. Every day becomes important; you learn to find pleasure in your life. You tell
yourself that you are alive. It is only now that you really start wishing strongly to live. And this is
enough: your life becomes more meaningful than you could have imagined." (Miller 2005: 59)
The normal outcome is giving up the suicidal idea. She throws into the water the stones that she
had chosen in order to hurry her death and this shows both liberation and fight. She is determined
to fight stubbornly against the oppressive system that was always a part of the life of the people
who tried to preserve their freedom of thought and dignity.

This psychological reaction is subtly analyzed in detail through the metaphor "the beast
inside the heart". "Death was calling to me... | only needed to find my way to it. | was almost
holding myself in the palm of my hand; there was only a small part of me that was out of my reach.
Maybe it was the beast inside my heart." (Miller 2005: 79) Thus, the beast inside the heart
becomes an independent entity, placed beyond the control of reason, which takes over in extreme
circumstances. Under direct threats with death, "the beast inside the heart" warns the author away
from the hypothetical suicide.

"The Beast inside the Heart" is also the English equivalent of the Romanian title of the
volume Herztier, published in Germany in 1994. The novel is autobiographical and presents the
life of five young students, the author included, who are accused of writing subversive poetry and
become victims of the secret police. Lola becomes a member of the Communist Party, but she
commits suicide before finishing her studies. Kurt finishes his studies and hangs himself shortly
after. The narrator, Edgar, and Georg immigrate to Germany after their studies and repeatedly
receive death threats, and Georg eventually kills himself. Thus, only two characters survive out of
the five friends and classmates hunted down by the secret police. In 1994, Herta Miiller received
the Kleist Prize for this novel. Then, in 1998, Michael Hoffmann translates Herztier in English with
the title "Land of Green Plums". Herta Miiller achieved extended success, as she was awarded
the International IMPAC Dublin Literary Award in 1998.

In a 2009 interview for The Guardian, Herta Milller stated that she wrote "Land of Green
Plums" "in memory of my Romanian friends who were killed under Ceausescu regime" and that
she "felt it was my duty" ("Herta Miller takes Nobel prize for literature” 2009). Maybe these are the
friends that were tortured, and she knew precisely where and how. (Miiller 2005: 57) In his article
published in December 1996 by The New York Times, Larry Wolff, who teaches European history
at Boston College, considers that "The Land of Green Plums' is a novel of graphically observed
detail in which the author seeks to create a sort of poetry out of the spiritual and material ugliness
of life in Communist Romania." ("Strangers in a Strange Land" 1996)

On the other hand, "the beast inside the heart" is an equivalent of "the king", meaning
the absolute power that sometimes is full of malevolence and sometimes beneficial. From this
perspective, Herta Miller considers that the beast inside the heart is similar to the king from the
title of her work "The King Bows and Kills", whom she sometimes fears to name. "This eagerness
for life, which grows inside you despite all the exterior circumstances, is also a king. It is a
rebellious king whom | know so very well. This is why | never mention him [...] | came up with 'the
beast inside the heart' just to talk to the king without mentioning him." (Miller 2005: 59-60)

Another meaningful metaphor in Herta Miiller's works is the one of the "strange glance”
(Mller 2005; 145). The first decoding is represented through her arriving in Germany from a
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foreign country and perceiving the realities around her from the perspective of the foreigner who
still needs to integrate: "strange eyes that come to a strange land" (Miiller 2005: 145). However,
the author explains that "Even though for many people this explanation seems enough, for me it is
not. | brought my glance with me from my native country, where everything | set my eyes upon
was familiar to me" (Mller 2005: 145). But the "strange glaze" turns out to have an entirely
different signification in the context of living inside the enclosed space of communist Romania
where the never-sleeping eye of the secret police was always tracing all young dissident's actions.
When she bought a bicycle, an agent hinted apparently pointlessly during a questioning session
that "car crashes can always happen to anyone" (Miller 2005: 146), which makes her give the
bike to a friend of hers. Later on, when she is accused of traffic with clothes, cosmetics, and
foreign currency, the hairdresser asks her to buy some perfumes, as if somebody wanted her to
own those proofs to the earlier objectless accusations, enough to justify the often threats with
prison.

Her perception of the "strange look" (Miller 2005: 145) becomes real when the secret
police agents begin to leave behind various traces of their search inside her home. She finds her
personal objects in other places and these small changes initially bring insecurity, but then lead to
the impossibility of "lucid reasoning” (Miiller 2005: 150) about what happened when she was not
at home. "And when you tried to reason lucidly about what had happened, you felt your brain to be
one step from madness [...]. The Strange Look was born out of this everyday life. Step by step,
silently, unsparingly — in the streets, inside your own four walls, and inside the things that are
familiar to you [...] while your conscience always beams and burns inside you." (Miller 2005: 153)
Thus, her own personality becomes external, strange, because the self experienced fear so
painfully: "the objects belonging to the person watched started to personify the watcher." (Miiller
2005: 155) The never ending watch leads to a feeling of terror that sometimes affects even the
ability to reason: "your mind is seized by a madness as strong as the one through which the state
tries to destroy you" (Miiller 2005: 158).

Herta Miiller writes with some kind of distance, as if she were not direct affected by the
horrible things she lived during the communist regime. The author presents the facts directly and
frankly; she does not try to impress her readers and does not play the victim. This is what
happened, and it was bad. Her book, "The King Bows and Kills", has nine short essays about the
life of the German community in Romania which was cold, communist, and foreign even for its
citizens. However, when describing the communist atrocities, the author uses a totally unexpected
style. Despite the sadness, the fear, and the direct threats from the secret police, the author's
voice seems rather detached. Herta Miller is among the very few writers who depict the atrocities
of the communist system without complaining. This is because her dignity, a characteristic feature
of the Germans but which is seldom encountered in the Romanian nature. The author does not
seek for the readers' pity, does not ask for compassion. She only describes the physical torture,
the fear, the questionings, and death. The position she holds in all these can be expresses
through the words: "I lived through those times: this is what happened and it was bad." Without
other pointless whines.

The author presents feelings that are very familiar to those who lived in the communist
period. She talks about the wish to escape the oppression, about the hope which each person
held that someday they will leave the country, about the almost irrational attraction towards the
Danube which was separating people from the much hoped for freedom. She also talks about the
endless fear that someone is beside you watching every move and every word in order to find
something that could incriminate you.

The main themes of her works are the obsession of the quest for freedom, the endless
fight against the Romanian secret police and their methods of oppression, the forcing of
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communist ideology upon people, and, these given circumstances, the dual character of death as
freedom or death. In Herta Miiller's works there is a perpetual balance between flight and fall,
between heights and deep. The precipice is there, beyond any action. Herta Mller always says
"under the open skies", even though the English translation of the Romanian idiom is "under the
free skies". (Miiller 2005: 223-224). But for the author the skies were never free.

As the years went by, Herta Mlller was awarded various prestigious literary awards. It
can be said that the Nobel Prize honors both the social themes that acquire more and more
importance in the nowadays multicultural context and the fascinating language which is the
product of bilingualism and of the old German dialect spoken by the Swabian communities in
Banat. In this world of suspicions and questionings, the author becomes more and more introvert.
She is left only with the subtle allusions, the play of ideas and words. However, after being a
stranger in Romania, the author realizes that she does not belong in Germany either. Her books
are written in German and depict Romanian facts and feelings; they address the European culture
and values. Herta Miiller does not belong to a single country, she is not the product of a sole
culture, and her literary work is a very good example for the European cultural context as a whole.
Beyond the impressive capacity to avoid the censorship and the oppression, her entire work must
be seen as a testimony presenting the Romanian communist period. A way of saying "This is what
happened and it was bad."
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Abstract: Once the communist period was over various social changes for both sexes were
noticed in the society. The structure of society as a whole has experienced significant changes
during the transition from communism to constitutional democracies. However, women seem to
have had less to gain from the transition period because men were those who had the advantage
both in terms of access to political and economical power. After the 90’s different construction of
individual identities were largely circumscribed to the limits imposed by existing ideologies.

Since the beginning of the transition period it was intended to create in post-communist countries
feminist organizations like those existing in Western societies in order to provide the necessary
support for social, political and economic aspects of women. The reaction was characterized by a
strong skepticism which shows remnants of the Marxist discourse in transition societies. Thus the
social differences in both types of cultures, the communist and Western become obvious.

The main objectives for feminist organizations are represented by the construction of a collective
mentality sustained by specific organizations to ensure the premises for removing the existing
violence and discrimination against women. Both at legislative and social level significant changes
have occurred to make the difference between a communist and a democratic society. Still the
question remains whether these changes have answered women’ needs, who until then, had
belonged to societies with a conscience deeply rooted in Marxist concepts.

Keywords: communism, democracy, women’s rights, Romania, transition.
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1. Considerations on the situation of woman during the communist period

The communist period was difficult, with an overwhelming impact on the most of the
population. However, one cannot state that the transition period from communism to democracy
was an easy one. The changes at the legislative, political and institutional level have affected most
of the population. The ex-communist countries have hardly coped with the changes, the whole
burden being felt by the disoriented population who accustomed with the party’s doctrine had to
adapt to the requirements of a society with democratic values. Democracy has brought
opportunities, hopes, but also, in the same time, significant crisis at all the society levels. Certain
categories of the population have benefited more or less than others. If we take into account a
certain criterion when analyzing the changes and the impact of transition, namely the gender, then
women had most of the time a more difficult position than men’s. Although in western societies
there are many works and programs that handle the problems concerning directly women,
feminism, equality of rights and empowerment of woman, we can observe that in the ex-
communist countries we could hardly encounter these kinds of subjects. Together with the
changes which took place at all the society’s levels, women’s wish to assert themselves, to be
politically, economically and socially recognized, slowly started to take shape. During the
communism, although the idea that women are equal to men was stated in the political
discourses, the situation of woman was far from being as it was wanted to be represented in
different political, cultural manifestations and in the publications specific to that period. Women did
not have the liberty to model the set of human rights within the debate of the problems caused by
the degradations to which they were subjected in many cases. Thus, the infringement of woman’s
rights has directly prejudiced human dignity, as well as the defining right to life, freedom and
security of person.

The discrepancy between the political theory and the society’s reality has become
obvious also in the case of discourses which raised woman at the level of society’s basic factor,
from this point of view during the communist period the problem of gender constituted a constant
preoccupation of the ideology practiced by the party. The only problem of this aspect was the fact
that the concern remained at the discourse level while the everyday life of women was an
environment which wasn't easy at all for them. Their rights were infringed at the social, political
level and at the level at individual freedom. The legislation that best exemplifies this situation is
the Law anti-abortion entered into force in 1966 which undermined the right of women on their
own body. The state’s policy became thus imposed in the private life of people, in general, and
especially of women, by denying their right on their body. Consequently, the personal will didn’t
matter anymore, the state’s will was the only one that mattered. Another example of the
discrepancy between the reality and discourse in the communist society could be observed in the
role that the state should have played in a democratic society and the one it actually played in the
communist society. Typical for a democratic society is the fact that the state is responsible of the
supervision of the compliance with the whole set of rights, and it is also a mediator in handling the
possible problems that may appear in case they are not complied with, so “Policies must be
analyzed regarding the implications both for women and men, as women are affected by some
specific infringements of their rights, in the same way they need laws to protect them, law
specially designed to meet their needs™. The state has the responsibility to implement the
international regulations in the domain of human rights, to streamline the national legislation with
the external one, as well as the role to directly intervene with specific measures in order to stop
the abuses. The communist policy imposed state will instead of people’s will. In these
circumstances gender equality appeared only as an ideological construction meant to contribute to
the political legitimacy and implicitly to the stabilization of the party’s power. Although a constant
practice of the political discourses was represented by the emphasis of woman’s role within the
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society, it should also be taken into account the reason of such position. The position of woman
as human being who benefits from the rights of personal identity wasn’t important, the position of
woman as part of a society and, especially, as manpower was the one that mattered. Her role was
important only when contributing to the productivity increase, to the achievement of the communist
economic and political platform. Woman during the communist period benefited from the right of
gender equality, but without benefiting from the right to difference. Another aspect of the situation
of woman during the communist period represented the mandatory obligation of woman to work at
her job, to have the productivity desired by the state, and then to play a double role, that of
mother, a role that was most of the time imposed for the purposes pursued by the state through
the policy of increasing the number of population. Woman'’s identity appears as one of a person
responsible with the nation’s increase by raising the population’s number. Although she is
demanded to fulfill all the roles considered necessary by the state, without taking into
consideration her will — the most illustrative example being the law against the abortion - and on
the production plan she had to be “equal” to man, but in reality the equality between sexes did not
seem a problem for which a solution had to be found. In the democratic constructions, we can
observe that equality represents one of the fundamental principles of human rights. The equality
aimed at by democracy is not necessarily the general equality, but the equality of the individual in
what his dignity is concerned. Equality represents one of the fundamental principles of human
rights. Democracy does not automatically suppose all kinds of equality, but the equality of the
individual in what his dignity is concerned2. “Equality is seen as a base of law, is granted to every
person, being the cause of justice in the end™. Although men are equal and have the same rights,
but in reality, not all people are the same, there are differences between each person, but what
characterizes every human being must be an intrinsic feature, namely, the right of every individual
to dignity. Equality can represent an abstract notion which established that human beings are
equal without making a difference between persons, and, furthermore, another dimension of
equality, conferred as an inherent characteristic of all beings, which transforms, becomes material
in order to be applied to every person according to the differences between individuals. Thus, we
can conclude that, while the formal equality does not take into account the differences, the
material equality becomes “a right to difference™. If the equality can be achieved only by
respecting the differences between individuals, the question arises in what measure this equality
and the liberty of individuals exist in a necessary manner.

2. Democracy awareness and individualization

The communist period passed, and at the level of the society different changes in social,
political, economic plan have been registered. The structure of society in its whole has met
significant changes during the passing from communism to the constitutional democracies. The
transition period constituted a hard try for all the concerned states and, especially, for their
population. The passing, although in theory it can be achieved, was proved as being an obstacle
quite difficult to surpass. The changes became necessary not only at an institutional level, but also
at a legal level. Every category of population wanted democracy to bring significant changes for
the better, each of them aimed to achieve their own desiderata. After 90s, the various
constructions of individual identities were circumscribed to limits imposed by the already existing
ideologies. However, it seems that women are the ones who less benefited from the period of
transition because men are those who have an advantage in what the access to the political,
economic life is concerned. In the moment of passing from the communist to the democratic
period, the issue of strategies arises, that can be used by women in order to make them heard in
politics and to improve the social condition. In some cases in which the promotion, support and
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progress in women'’s right cause didn’t have the expected outcome, failure cannot be justified by
the fact that these rights attack the existing and accepted social values.

Women marginalization has always had and still has devastating effects concerning the
human, social and financial cost which proves that “false gender neutrality is by no means
confined to the realm of theory™. On the basis of the international conventions, states commit
themselves to ensure, promote and sustain the equality of women and men rights. There have
been and still are many expectations at the level of the post-communist societies, once with the
period of transition, women’s expectations concerning their rights as human beings and citizens
increased. In the south-eastern, ex-communist countries an interest in an incipient form for the
problem of equality between sexes was observed. Although in western countries this problem has
been for a long time present at the level of the society, the application of these aspects couldn’t
have been done automatically at the level of a society influenced by a totally different ideology.
When the transition is made, we have to take into account the characteristics and the necessities
specific to that particular society. The same democratic principles specific to the west neither can
be applied without taking into account the peculiarities of the society to whom it addresses and nor
the equality can be obtained in this way. A subject of central interest of a democratic society is the
way in which human rights are respected, consecrated rights at international level through many
conventions. “Today, women’s economic and social participation is considered a standard
requirement for a nation’s healthy democratic development’,

If the transition to capitalism meant a plurality of existing economic strategies, political in
the same manner and concerning the women's rights situation is characterized by a variety of
patterns followed in the formation of an institutional framework to meet specific needs of group
environment where they apply. A characterization cannot be unitary relating to the countries under
communism and thus influence the situation or not women can apply the same set of rules. Even
if the general situation of the society was relatively similar, within each individual was felt distinctly
individualized by its own perceptions. Even when people belong to the same group this doesn’t
automatically imply that they have common or identical interest. “Just like national legal systems,
international law is designed in a << public space >> (...) Development of legislation regarding
human rights has altered certain limits between public and private international law allowing
agencies to focus on violations of individual rights or group designated™”. The law regulations are
applied in a general framework but shaped by religious and historical differences respecting
national identity.

In Romania and other communist countries, the '90s brought changes both at legislative
and to the level of mentality. Women have gained the courage to express their own opinion in both
the personal and as part of society. If the communist period was one in which fear of having a
separated from opinion hardly imposed ideology allowed women to fight for their rights, with the
transition period have gained the right to express their beliefs. Maybe they are heard or
determined to take measures in the direction desired by them but at least both women and the
general population have the right to their opinion. In later years our country has followed the
Communist accession to international organizations. Among the requirements to be met for a
country to become a member of the European Union, significant attention was paid to human
rights. In this way it gains great importance in the negotiation process to achieve the objectives
and issues of equality based on sex. Considering the integration of our country into "European
space" it became necessary to remove concepts, the influence of communist and stereotypes
existing in society. Romania was among the first EU candidates who have passed the special
legislation on discrimination. In 2000, our country adopted the Government Ordinance no.137 on
preventing and sanctioning all forms of discrimination. In this way the national legislation complies
with European Union’s requirements.
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A number of international conferences have drafted plans of action; World Conference
on Human Rights 1993, The International Conference on Population and Development 1994 in
order to promote women’s rights and to stop abuses. Aspects related to domestic violence,
harassment and equal access on the labor market are the object of international legislation
regarding the protection of women. Romanian legislation in order to be aligned with the
international law provides measures in this respect. The Romanian Constitution stipulates in
Article 4 para.2 the equality of its citizens regardless of race, nationality, ethnic origin, language,
religion, sex, opinion, political affiliation, wealth or social origin and Article 16 being set the
equality without discrimination with the focus on equality between women and men.

Although representation in decision-making process is encouraged for all social groups
the number of women occupying positions in political life is undoubtedly lower than men’s. One of
the main reasons for this low participation in political life are the existing stereotypes in the society
that lead to low credibility when it comes to women. Women have in general studies similar to
those of man that occupy the same positions in politics and labor market but still are discriminated
against when applying for a job.

Prohibiting discrimination and equal access to the labor market is provided in the Labor
Code, Government Ordinance no. 137/2000, The Law nr. 48/2002 (section 9, article 7; section 10,
article 8), Government Ordinance no. 77/2003 (section 3, article 9), Law nr. 202/2002 (chapter Il -
Equality of opportunity and treatment between men and women in labor). One of the most
important aspects of gender discrimination in labor relations is the wage. The principle on which
discrimination in wage income is equal work of equal value is one of the first principles of gender
discriminatory provisions included in the Treaty establishing the European Community.

Even though the legislation is in place, women, according to European Commission’s
statistics and reports, are the social category who is paid less by 12,5% for the same amount of
work. The main causes determining differences in wage income are predominance of male
managers and male business owners and the role of women in the family. The possibility of taking
the paternity leave for men in our country is a step forward in the process of achieving uniform
rules in order to guarantee equal rights. The notion of parental leave is relatively new,
representing an opportunity for men and women to decide according to their family needs. Due to
the changes made in the Labor Code in 2009, both women and men are offered the possibility of
an equity concerning the access to the social services. Thus, we talk no more about the situations
in which women, although they had positions better well-paid than men’s, were forced to take
maternity leave to take care of the child. Situations of this type shouldn’t be an exception in a
society where the equitable sharing of tasks, both in family and in society, but it should be the rule.
In democracy we are entitled to expect to live in “a society without gender- one in which sexual
difference carries no social significance™. Women are recognize the right to have the same
opportunities, at least at the legislative level to that of men, is forbidden to discriminate determined
by male or female.

However patriarchal mentality that prevails in the Romanian society was probably the
main the cause of discrepancies still exist between the situation of women and men in terms of
participation in the productive activities, between the income obtained one category and the other,
professional segregation of women persist yet and is proven by the existence of gender-
differentiated patterns of employment, resulting in disparities between incomes™. In order to
eliminate the discrepancies women should be encouraged to embrace nontraditional professions
and not let stereotypes and traditionalism influence their present.
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3. Legitimizing the feminism

In order to consolidate democracy, the societies in transition must ensure a balance
between the changes occurred at an institutional level and the awareness of the specific, mentality
and culture social processes'0. If the ideological communist conception highlighted the political
discourse aimed to indoctrinate, the capitalism emphasized more the economic market without
giving a pressing attention to ideology. When the ex-communist societies, especially as it is the
case of our country, the western thinking and the formations specific to it started to be adopted,
the social communist model tried to be changed with one which would affirm the importance of the
individual, the freedom of his development without discriminations between women and men. On
the background of the social transformations women started to be aware that they can have
control of their life, and the only method to obtain it was to participate effectively in decision
making, in the society modeling in order to meet the necessities from their life. It was necessary
to participate and to take positive measures both at the family level and at the community and
institutional level. In the transformations plan that would occur after the fall of communism, women
had a bigger chance to create a legislative framework that would contribute to the establishment
of their autonomy and personal individuality. “In order to be efficient the regulations on human
rights need to be applied not only at the level of normative regulation, but also to become an
integrating part of the legal culture and of the society in its whole™, observing that it is not enough
to proclaim series of rights, rules upon which a society must function. This can represent only the
basic step to achieve the purposes established when elaborating the organizing and functioning
“rules” of a structure. In order to obtain efficiency in reality, the regulations must be appropriate by
every individual, must be accepted as rules of society conduct, this should be the one which would
give legitimacy to these norms by accepting them, because, otherwise, the process of creating
new laws that will never be applied or complied with by the individuals of a society would be
useless. Men’s freedom can be defended through certain regulations only if all the people
understand that the freedoms of every person can exist with “the only limitation of being without
prejudice to the freedom of others™2. Equality of gender is not a desiderate which can be obtained
only by enacting it, but it is also necessary that “the society enjoys the constructive contribution of
all its members able to express a political will and to participate consciously in making the proper
decisions in the community’s interest™3. In order to benefit from the equality on all plans, it is vital
to transform the institutions which still have a discriminating policy regarding women and
contribute to maintain the inequality. On the other side, it is necessary to offer a higher efficiency
and to increase the role of those organizations whose objective is to obtain the gender equality.
The transition period is not a guarantee of the passing to a utopic society which would ensure
women the integration in a society in which their rights will be respected and recognized. The
problem which has constantly preoccupied most of the population which until that moment had
been integrated in a communist society was what was going to come after the transition to
democracy would have been completed. The post-communist society is characterized by a lack of
organizations to support women against discriminations and violence. The society will not
automatically become a more pleasant environment, with equal chances for everybody, because
democracy ensured the prerequisite of equality of rights, but didn't guarantee the effective
equality. Gender justice should be one of the main objectives of a democratic society. Women are
not always the only ones fighting for gender justice, in many cases men want to change the
system and to overcome the traditionalist concepts. By increasing the number of organizations
and associations that can help women and advocate for their rights, gender justice can be a more
reachable goal.

Nowadays, the notions of feminism and feminist theories' are interchangeable and used
to support the notions, concepts and ideas which stipulates “women’s empowerment™s, of the
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movements which promoted and still promotes this notion, as well as of the persons who support
these purposes and in the same time these movements that aim to stop the sexism, “sexual
exploitation” and “oppression of women™6, reaching to consider the present a constant term of the
modern society. At international level it is often said that we are living in a post-feminist era,
feminism is the term associated with the comprehensive critical answer of the feminine masses to
the imposed, systematic and deliberate subordination of women to men in a cultural group and
environment specific to certain societies. Consequently, it can be stated that the feminism
exceeds the borders of a society, group, assembly, as well as of a system of ideas, transposing at
an international level movements for socio-political changes based on the refusal of privileges by
men and subordination of women in any society. Feminism debates the balance of powers
between sexes which disadvantages women and tries to renegotiate them. Thus, it can be
understood that the feminism tries to rebalance women and men from the point of view of the
social, economic and political power within a society, in the name of a common humanity, by
respecting the differences between them. The change is fundamentally humanistic, raising
problems in what the individual freedom is concerned.

Feminism was and is still a political provocation at the male hierarchy and authority.
From an historic point of view, feminism can be seen as a critical system rapidly developed and
thus incorporates a wide range of idea starting from the equality between sexes, educational
opportunity, opportunities for creativity, work, and economic, social, cultural and political
developments. Regardless the differences, the existing limitations between the public and private
space, in general, the reference to the public space represents the association with the state,
while the reference to the private space represents the family, household life. In consequence it is
obvious that the objective of the feminist movements should focus before obtaining the equality on
obtaining the autonomy of woman in her private space, “the arguments in favor of the autonomy of
women are the echo of a deeper conception of the moral equality, which states that the interest
and experiences of women should have an equal weighting in the construction of social reports™”.
The social reports were and still are in many cultures dominated by men. The way on how these
are build should be the expression both of women and men’s needs, wishes, because both sexes
interact at the same level, not only in the public space, but also in the private space. In order to
obtain equality in both spaces in which they live, first it is necessary to change the mentality, and
then to make changes at the level of regulation. Only by surpassing the tradition imposed by the
patriarchal society we can reach an equality which would signify for woman the independence
from man. Although women obtained the freedom to individually express themselves, in many
cases the society had a wrong perception on the manner in which the rights and the new acquired
freedom should have been interpreted. In some cases women were the ones who adopted some
influences which did not created a positive image. An example in this regard can be the image
which is often presented through mass-media, namely, the one in which women use their
sexuality in order to obtain economic advantages. This can also be mentioned as a negative
example of the way in which population understood to express itself. In these hypostases, if the
right of woman to expression is not used to obtain some beneficial values can lead to the
reconsideration of their role in society and, automatically, the conception about woman as goods
that can be “traded illicitly” can be formed in the public conscience. There is still no equal
distribution of family tasks, especially in what the children care is concerned. The small category
of women, who register realizations in politics, in business, remains insignificant in comparison to
the high number of women who strongly fight to succeed in a society that is democratic at a
theoretical level which gives equal chances, basically remains dominated by the patriarchal
conception.
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Being aware of the fact that they can fight to defend their rights gave women the power
to fight for they wanted. The transition period and the democracy would not automatically the
equivalent of a better situation for women, it can become only if they are aware of the fact that
effort and implication are needed in order to transform the institutions which perpetuate
discrimination and inequalities.
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Abstract: In a free and democratic society, mass-media plays an essential role in assuring the
right to be informed and express yourself in a free way. Political pluralism and - as a
consequence — pluralism of ideas and concepts, tolerance and spirit of openness, without which
no democratic society could exist, also involves ideas that can hurt, shock, disquiet the state or
some certain population part.

The Romanian Criminal Code of 1969 did not provide special measures of media and press
offenses, given the control exercised in the form of prior censorship, which has turned into official
abolition of censorship along with it. Therefore, Law no. 3 of 28 March 1974 concerning press law
of the Socialist Republic of Romania, abrogated, its exercise their activity under the direction of
PCR, serving throughout its entire activity supreme interests of the socialist nation.

Press Law no. 3/1997 was abrogated by O.U.G. no. 53/2000, with the exception of art. 72 - 75
and art. 93, although the text Non-repealed make reference to the texts repealed. Since the
Ordinance of repeal was rejected by Law. 45/2002, results paradoxical situation that the media is
still governed by the Grand National Assembly of Socialist Republic of Romania.

In the absence of uniform and consistent national legal traditions, we try to answer that in a
democratic society mass media can disseminate any information and ideas, anytime and against
anyone. The limits of acceptable criticism are wider when criticism is addressed to certain people
with a special status, such as politicians, magistrates, civil servants or government’s actions, for
all these persons are under control of public opinion as long as they inevitably and consciously
expose themselves to a thorough control of their deeds and gestures, which comes both from
mass-media and from the citizen.

Keywords: freedom of expression, media, the acceptable limits of criticism, public opinion
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In a free and democratic society, the mass media play an essential role in ensuring the
right to information and the right to freedom of expression. The freedom of expression includes
essentially two independent freedoms: freedom of opinion and freedom of expression. The
protection of the freedom of expression offered by the European Convention is based in a large
extent on the right of the public to know: the press is not only in charge with disseminating
information and ideas referring to issues of public interest; the public has also the right to receive
them.

The freedom of opinion, a classical element of the freedom of expression, implies that no
person should be touched in any way as a consequence of the expression of one’s opinions,
political pluralism, including pluralism of ideas and conceptions, being the foundation of the
modern European society.

The importance of the freedom of expression for the state of law and for democracy, as
well as its protection was guaranteed by laws starting with the “Bill of Rights” in 1689 and the First
Amendment to the Constitution of the United States in 1789, but the freedom of press as a
fundamental principle was conceptualised for the first time in the Declaration of Human Rights and
of the Citizens of August 26, 1789, in the article 112(free communication of thoughts and opinions
is one of the most precious rights of the human being: therefore any citizen may speak, write, print
freely, provided he is answerable for the abuse of this freedom in cases established under law)
completed by article 103 (no one should be anxious due to his opinions, even to the religion ones,
provided their manifestation does not disturb the public order established under law’).

On the world level, this right was consecrated for the first time in article 19 of the
Universal Declaration of Human Rights, proclaimed by the UNO General Assembly on December
10, 1948. (“Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart information and
ideas through any media and regardless of frontiers.”)

The principle set forth by the Declaration has been developed in article 19 of the
International Covenant on Civil and Political Rights4, adopted by the UNO General Assembly on
December 16, 1966, and in article 10 of the Convention for the Protection of Human Rights and
Fundamental Liberties®.

In our country, the first law of the press has been promulgated by Alexandru lon Cuza on
April 13, 1862, during the Catargiu Government, exercising control and watching over the
“disreputable” printed matter and control over the activity of the owners of kiosks.

Article 24 of the Constitution of the United Romanian Principalities of June 30, 1866
guaranteed to everyone the freedom of communicating and publishing one’s ideas and opinions
by word of mouth, in writing and through the press, each being answerable for the abuse of these
freedoms in cases established in the Criminal Code (...), without however restraining the right in
itself or instituting an exceptional law.”

According to the constitutional provisions, the press misdemeanours were judged by the
jury, censorship being not allowed, as well as the previous authorization or backing of the
journalists, secretaries, editors, printers and lithographers. At the same time, no publication could
be suspended or suppressed, the author being answerable for his writings, and in his absence,
the guarantor or the editor®. Nevertheless, the measure of preventive arrest of the journalists was
popular enough.

Already since 1884, extensive parliamentary debates on the forms of responsibility took
place in case the press went beyond its powers, set up in article 24 and 105 of the Constitution of
1866, under the form of responsibility in cascade, retaining especially the author’s responsibility,
and in his absence, that of the guarantor or the editor of the publication.
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At world level, in this period there were three systems of responsibility: 1) the system of
joint responsibility, set forth by the French Law of the Press of May 17, 1891, according to which
everybody participating in the commission of the press misdemeanour was considered guilty and
punished, as well as the author, the editor, the printer, the distributor; 2) the Belgian system of
successive responsibility, or “in cascade”, a system adopted afterwards also in France, after 1881,
as well as in almost the whole Europe; 3) the mixed, German and Austrian system of sole
responsibility, combined with the system of sanctioning the negligence’.

Article 25 of the Constitution of March 29, 1923 guaranteed the freedom ‘“to
communicate and publish one’s ideas and opinions orally, in writing and through the press”, the
press misdemeanours being established according to the Criminal Code that could not restrain the
right in itself. Censorship, previous authorizations, exceptional laws, security, warnings,
suspension or suppressing of newspapers and publications were also forbidden in this measure,
as well the interdiction of the preventive arrest. The responsibility depended on the type of
publication, being periodical (the author, the director or the editor were in turn answerable) or not
periodical (the author was responsible for the article, and in his absence, the editor or the owner of
the printing house, if the first ones were not discovered).

The Criminal Code of 1969 did not foresee any special measure as regards the press
and the press misdemeanours, taking into account the control practiced under the form of
previous censorship, which changed into self-censorship, when it was officially abolished.

According to Law no. 3 of March 28, 1974 on the press law in the Socialist Republic of
Romania, the activity was carried out under the leadership of the Romanian Communist Party,
serving, by its whole activity, the supreme interests of the socialist nations.

After 1975, when the foreign press was officially banned, the need of the population for
uncensored and true information leads to the broadcasting of foreign broadcasts by illegal ways.

In 1977 were published the Decrees 473 and 474 on the press institutions. The first
decree foresaw that the Romanian Radio-television should contribute by its whole activity to the
achievement of the internal and external policy of the Romanian party and state, by informing the
working people about the decisions of the party and the laws of the country for the socialist
education of the masses and the formation of the new human being.

Starting with 1985, the regional radio studios were broken up, under the pretext of
sparing electrical energy, actually intending to put into practice the strategy of liquidating the
stations broadcasting in foreign languages, namely in Hungarian, and German, favouring the
Romanian nationalism. The programmes of the Romanian Television were reduced to two hours a
day, between 8.00 PM and 10.00 PM, on the ground that the working people had to wake up in
good shape the next day, in order to be fit for work.

Thus, the television becomes the main pillar of the repression strategy, followed by the
Radio. The information was lost, the public television becoming the real instrument for non
communication, achieved by eliminating the receiver, by the strict surveillance of the
communication channels and through a unique broadcasting centre. The same situation was
found at the national Radio.

The mass media messages represented a method to indoctrinate with communist ideas,
eliminating almost completely its role of information, of awareness and guidance of the public
opinion to other mentalities. The linguistic phenomenon of manipulation, called also the wooden
language and anticipated by George Orwell, represents the characteristic feature of the totalitarian
regimes, used predominantly in view of hiding reality, transmitting false information and inducing
the way of thinking in conformity with the communist ideology.

As regards the written press, during the communist regime, the most drastic measure
was censorship. Any word, expression of an opinion, of an idea in contradiction with the
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communist ideology was suppressed, even before its publication. These restrictive measures —
censorship and the censors with various specialties - were applied also in cinematography,
theatre, opera and literature, where no book, film or other kind of artistic creation could come to
life unless it received the control visa.

The overthrow of the communist regime meant, first of all, recovering the freedom of
expression, however unfortunately erroneously understood, even after more than 20 years. With
the political revolution in Romania after the December revolution, also a revolution of the
communication means took place, by freeing from the imposed and self-imposed servitudes. The
first success of the television was considered the live broadcasting of the 1989 revolution.
Consequently, appeared the political talk shows, or the entertainment shows, the number of the
weekly publications increased, the press and the internet becoming accessible and important for
the dissemination of the information to the public.

Romania mass media since 1989

Although, starting with 1990, the need for new, liberal and democratic laws was felt,
completely opposite to what communism meant, the new Constitution of Romania was adopted
(1991), political pluralism and therefore the pluralism of ideas and conceptions appeared, the
mass media developed chaotically in the post-communist period, mainly due to the fact that the
trade of journalism was not known and practiced unprofessionally, as well as to the persistence of
the wooden language.

Although two major laws have been adopted, namely the Audio-visual Law and the
Radio and Television Law, which rule the granting of licenses for radio and television
broadcasting, rules concerning publicity, treatment of elections, or joining or creation of networks,
political direct or indirect manipulation from the forces in power still subsist. In 1966, OSCE - the
Organization for Security and Cooperation in Europe, whose objective after 1989 was the
recognition by the states of the same values — democracy, the state of law, the observance of
human rights and market economy, criticized the State television TVR1 for “favouring the party in
power.”

“The use of written press and the radio and television modified notably the style of the
political campaigns made by the people and the political forces. The access to power is inevitably
linked to the access to press and to the way it is used.” (R. Cayrol, 1990, p. 573, quoted by D.C.
Danisor in Constitutional Law and Political Institutions. Vol. I. General Theory, Treaty, Publ. C.H.
Beck, Bucharest, 2007 p. 285).

From the political point of view, the representatives of the Government frequently use in
their speeches the phrase “general interest”, as a motive that does not require other clarification or
justifications, in order to pass ordinances or other laws. Thus, it represents a means to establish
authority, becoming a tool for legitimizing the actions of the political power.

At the same time, even in strong democracies, the governments tried to maintain the
right of surveillance over the audio-visual, as it recently happened in the case of the press law in
|Hungary. The European Parliament, through the Resolution of March 10, 2011 on the mass
media law in Hungary, invites the Hungarian authorities to involve all the interested parties in the
revision of the mass media legislation and of the Constitution. The Commission expressed its
concern and requested information from the Hungarian government about the conformity of the
Hungarian legislation in the field of mass media with the Community Acquis in general, especially
as regards the obligation to ensure an equilibrated account, applicable to all the suppliers of
audio-visual mass media services, as well as for the appointment of a single person in the post of
national authority for the mass media and the telecommunications and to observe the principles,
on which the rules concerning the public radio broadcasting are based, specifying that the new
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legislation undermines the pluralism of the mass media, annuls the political and financial
independence of the public mass media, criticizing at the same time the fact that the Mass Media
Authority and the Mass Media Council are homogeneous from the political point of view and exert
a political and governmental control over the whole mass media.

The interference of the political authority in the freedom of expression has to be strictly
limited and applied in a legitimate way, according to objective criteria, as it is wrong to generally
prioritize one of the rights to the prejudice of another one.

The Press Law no. 3/1997 has been abrogated by the Emergency Ordinance of the
Government no. 53/2000, except the provisions of article 72-75 and article 93, although the not
abrogated texts refer to the abrogated texts. Since the Abrogation Ordinance has been rejected
through the Law no. 45/2002, a paradoxical situation arises, because it means that the press
continues to be ruled by the Great National Assembly of the Socialist Republic of Romania.

Leaving aside the judicial situation described above, the Constitution remains actually,
on the national level, the only judicial basis in the absence of an organic law on information and
opinion, although the press and the mass communication means are representative for a
democracy.

The term of freedom of expression, consecrated presently by the Constitution of
Romania in article 30, means the possibility of the human being to express by word of mouth, in
written form, or through images, sounds or through other communication means, in public, the
thoughts, opinions, religious beliefs and spiritual creations of any kind. At the same time,
censorship and suppression of publications are forbidden, the freedom of press involving also the
freedom to set up publications.

“Jus respondendi” is not expressly ruled by the provisions of the Constitution, but
according to the Decisions no. 8/1996 and no. 55/1996, the Constitutional Court appreciates that
Jus respondendi has the value of a constitutional right correlated with the freedom to express
one’s opinions, irrespective of the form in which it is exerted.

As mentioned also in the specialty literature, our constitutional formula is restrictive,
referring only to publications, understood as a media on a written support, appearing periodically,
ignoring the editing activity, as provided in the 1923 Constitution. At the same time, it is provided
in art. 30, paragraph 4 of the Constitution that no publication can be suppressed, opening a clear
road for suspension, while the 1923 Constitution, in art. 25 provided that no publication or
newspaper could be suspended or suppressed.

On the same line of ideas, the present Constitution does not mention censorship, while
art. 25, paragraph 3 of the 1923 Constitution provided that beside censorship, no preventive
measure for the appearance, sale or distribution of any publication could be taken, and no security
could be pretended from journalists, writers, editors, printers, and lithographers, and that the press
can never be subjected to the system of warnings®.

In article 30, paragraph 8 of the Constitution of Romania, the final thesis, it is foreseen
that: “the press misdemeanours are established under the law.” The Constitutional Court, in the
Decision no. 62 of January 18, 2007, analyzing the non constitutionality of the abrogation text of
insult and slander set forth under art. 206 of the Criminal Code justifies its decision in the light of
the inexistence of a special law of the press, as well as by the necessity to provide under law the
press misdemeanours. However, as the norm foreseen under article 30 paragraph 8 is repressive,
it has to be understood senso strictum, meaning that “the eventual press misdemeanours have to
be established only under law, and not through a normative infra-legislative bill, particularly in
order to better protect the freedom of expression against the authoritative tendencies of the
executive or judicial power, and not to limit this freedom. But this does not mean that the press
misdemeanours need to be ruled under law.”0
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Although the penalties are sanctioned only by the competent national courts, the
European Court of Human Rights considers that to impose the penalty of imprisonment for a crime
in the field of the press is not compatible with the freedom of expression of the journalists,
guaranteed by article 10, unless there are exceptional circumstances, particularly if other
fundamental rights have been seriously affected, as, for instance, in case of dissemination of a
speech inciting to hate or to violence. The typical causes for slander or insult cannot justify the
sanction with imprisonment.!!

As regards the confiscation of the publication, as well the interdiction to disseminate it,
the European Court has found out often that the provisions of art. 101 of the Convention have
been violated, not constituting a necessary measure in a democratic society.'2

Mass mediais not the fourth state power, otherwisethe media would turn into
"mediocracy" ("powers  or counter-powers"), although it does not represent the public
opinion, does not "have the special knowledge of the institutions "and is not subject to democratic
control'3,

The protection of the freedom of expression provided by the European Convention is
largely based on the public’s right to know: not only that the press has the task of disseminating
information and ideas on matters of public interest, but the public also has the right to receive
them4,

The freedom of expression constitutes one of the essential foundations of a democratic
society, one of the basic conditions for its progress and individual fulfilment. Subject to paragraph
2 of article 10, it is valid not only for information or ideas that are favourably received or regarded
as inoffensive or indifferent, but for those that hurt, shock or disturb the State or any sector of
the population. These will be the pluralism, tolerance and openness, without which no democratic
society can exist"'5.,

In our legislation, the constitutional text establishes the judicial liability on the abuse in
exercising the freedom of expression as a civil liability and criminal liability. In this respect, the
constitutional text provides for the liability of the publisher or producer, author, organizer of the
artistic performance, owner of the copying device, radio or television station, according to the
law. The criminal liability for press offences is left to be determined by the law.

The press plays the role of the watchdog of democracy, so that there can be no freedom
of expression without an extended freedom of the press. The European court emphasized in many
settled cases, that a democratic state’s authorities must tolerate the criticism and when it is
considered provocative or offensive, the public having the right to be informedin a different
way, even when this is not agreeable to the authorities’s.

According to the doctrine of specialty, the special restrictions under article 10 paragraph
2 of the European Convention on Human Right and Fundamental Freedoms, are classified into
three categories: i) those designed to protect the public interest: national security, territorial
integrity, public safety, prevention of disorder or crimes, protection of health and morals, ii) those
designed to protect the individual rights, such as reputation orrights of others, prevention
of transmission of confidential information; iii) those needed for maintaining the authority and
impartiality of the judicial authority'”. The application of limitations is left at the discretion of the
states.

Article 30 paragraphs 6 and 7 of the Constitution expressly regulates the limits for
exercising the freedom of expression, in agreement with the European Convention and the
International Treaties, respectively not impairing the dignity, honour, life of the person and the
right to his own image. "The law prohibits the defamation of the country and nation, the instigation
to war of aggression, to national, racial, class or religion hatred, the incitement to discrimination, to
territorial separatism or to public violence and obscene manifestations against morals”.
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The provisions of article 53 of the Romanian Constitution on the restriction of certain
rights or other freedoms, provide this possibility only if required by the law and only if necessary
in a democratic society, "if applicable, for: safeguarding the national security, public order, health
or morals, citizen’s rights and freedoms; conducting a criminal investigation; preventing the
consequences of natural disasters, of a disaster or an extremely severe catastrophe (...). The
measure must be proportionate to the situation that caused it, be applied without discrimination
and without prejudice to the right or freedom ", In this context, these provisions are required to
be interpreted with extreme caution, not justifying under the exceptions a possible prejudice to the
existence of a right.

The role and the limits of Media on informing the public opinion

Given the strong capacity of influencing the public opinion, the social ~decision,
the individual life, the media mustbe subordinated tothe principle of observing the
truth and honesty in views and comments. But do the press, television, broadcasting, internet
and publications comply with these principles today?

The broadcasting channel has had a relatively new rise inthe world of mass-media,
namely at the endof the nineteenth century, butalso a rapid growth, being associated
with multiple and important functions such as information, entertainment,
education, and significant dysfunctions, such as manipulation, excessively remote reception,
ephemeral messages. The key elementthat can counteractthe negative effect ofthe
broadcasting channel is represented by pluralism. This enables different currents of opinion to
express, to live together and to confront in the public debate, leading toa representation of
a diverse society and in a continuously changing process?s.

Meanwhile, the Internet is a double-edged sword because, on one hand, it transmits
general information, and, on the other hand, it allows the accumulation and violation of
confidential data by the commercial transactions which are carried out, many cards, computer
operations or networks of banks, social security services or revenue authority. At the same
time, the emergence and growth of the Internet have managed to break the barriers of
time and distance by providing real time information, thus ensuring a global advertising.

Regarding the press, understood both as a written media and as an editing activity, the
boundary between the public life and private life is often violated or
challenged, increasingly claiming the commercial nature of the information and
indiscretion. The public life deliberately maintains, as we might say, confusion between the
concept of communication and information, although  the two  concepts aim at
opposing realities. The information isthe diffusion of elements of knowledge, views
and arguments addressed to  the  recipient’s intelligence, allowing himto  issue his own
opinions. On the contrary, the communication is synonymous with advertising or propaganda, not
aiming at the reason or intellect, but the emotion, having as purpose the verb "to sell".

The information is the first item that knowledge requires. The information is an essential
component of forming the attitudes that support or inhibit change in a society'. Article 31 section
4of the Romanian Constitution provides: "the public and private mass media
are obliged to provide the correct information to the public.”

Media has animportant role in informing the public opinion on matters of public
interest and, therefore, should have some discretion when it comments upon issues of political or
public interest. The European Court established that the more the expressions are closer to "the
public discussions affecting the community’s life", the more protection they require against any
limitation.

126



Revista de Stiinte Politice. Revue des Sciences Politiques @ No. 35 e 2012

There is, at the same time, the possibility thata state authority criticizes another
state authority or system, such as those personal valuable judgments, often resulted from the
President of the country. In such situations, it raises the question
of public communications that would be constrained by legal techniques for  limiting  the
excesses of public power, by the reserve liability. Thus, during their schedule, the public
officials, in exercising their powers, must show neutrality, equal treatment, by abstaining from
manifestations of freedom of ~ expression. Off ~ duty, they acquire  the status  of ordinary
citizens, free to express themselves within the law.

To leave at the Court's discretion in relation to the opinion of the Constitutional Court by
Decision no. 71/May 23, 1996, if a picture violates the public morals, to consider whether the
limit of expression is violated or not, to determine whether it is art or not, would mean to convert it
into speciality critics and even so it can not appreciate what is art or obscene for one or another.

Alegal definition of the conceptof public moralitycan not be received, the
concept evolving and being analyzed according to the conditions, depending on the cultural
space and time. It is  alsoa procedural notionby  right,not  substantive in
terms of morality, being an open and evolving concept on the rules of good behavior in private
and public life, which evolves with traditions, being a mirror of society in general, of the mutual
opinion at a time.

In an attempt togivea definition, the Belgiancase law2 said that good
manners "correspond to acommon moral, consisting of customs and ftraditions of a
people which is constantly evolving in relation to the mood of a civilization."

By the judgment as of May 24, 1988,in the Case of Miller and others v.
Switzerland, the European Court of Human Rights considers that "those who create, interpret,
disseminate or exhibit works of art, contribute to the exchange of ideas and views absolutely
necessary for a democratic society, hence the states’s obligation of not infringing unlawfully the
freedom of expression. There is no uniform concept of morality, and the paintings exhibited by
the artist painter Felix Muller on sexual intercourse, especially between humans and animals,
cruely show the sexual intercourses. The conceptions of sexual morality have changed in recent
years."

The limits of acceptable criticism are wider at certain people with special status, such
as politicians, judges, civil servants, on some government's actions, as they are inevitably and
knowingly exposed to the close scrutiny of their actions and gestures, both by journalists
and the mass of citizens, being under the public control.

Regarding the measures taken by some national courts to prohibit the publication of
photos of politicians associated with journalists’ statements, the law of the European Court?! is
judiciously to find a violation of the provisions of article 10 of the Convention, there being no
reason to justify this measure, as long as the published photographs did not aim at any aspect of
the private life. However, the punishmentby fine and seizure of copies of the publication, in
which a callwas made to strike and general resistance against unemployment and poverty,
against the state authorities, respectively, without inciting violence, hatred, discrimination or acts
of terrorism, constitutes a violation by the national state of the provisions of article 10 of the
Convention22,

Also, in the case of Castellsv. Spain, the judgment as of April 23, 1992, the Court
considered that the provisions of article 10 of the Convention were violated if action was taken for
the conviction of a person for injury to the government. The plaintiff published an article in which
he drew the public attention to the killings and assaults committed by armed groups against
Basque citizens, completely unpunished, the government bearing the responsibility for them. The
Supreme Court sentenced him to one year in prison and suspended his right to exercise the
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profession of lawyer and public service. The European Courtalso shows that the government
can use the criminal means only with many reservations against critics, even unjustified. The facts
related by the plaintiff were notorious, verifiable, but the court declared the proposed evidence as
unacceptable.

At national level, we see a flagrant violation by the media representatives of the right to
privacy, the protection of the reputation and honor, abusing the "freedom of expression".

Consistently23, the European courts have considered that the injurious terms (such as
"family breakers", "mother neglecting her child") used by journalists, are expressed offensive
value judgments. Also, the focus of publishing materials on some aspects of the "purely private”
life of people, such as their emotional lives, their intimate, family photos, even if they have public
positions, orin spite of  their  popularity can not beconsideredto  contribute
to any debate of general interest to society, affecting the rights of another person24,

In terms of the presumption of innocence, the requirements of the press freedom and the
freedom of person can sometimes come into conflict, generating real media processes, called by
the French literature as "media and legal phenomena”, with negative consequences for the
compliance with this presumption.

"The judgement' or issuance of value judgments of processes pending before the courts
or investigative bodies, in the mass-media, without delivering a firm and irrevocable decision,
is also a breach of the presumption of innocence and the finding of the infringement of the right to
private life under the provisions of article 8 of the Convention.

Pursuant to paragraph 21of the resolution no.1003/July 1, 1993 passed by the
Parliamentary Assembly of the Council of Europe on journalism ethics, in editing the information
and opinions, "the journalists must observe the presumption of innocence (...) and refrain
from making judgments" and pursuant to the resolution no. 1215/1993 adopted by the
Parliamentary Assembly, the Committee of Ministers was recommended to "ensure that the
laws guarantee the public media organization, to ensure neutrality of information, pluralism of
opinions and gender equality, as the right to response of every citizen who made the object of an
allegation, to adopt a declaration on the ethics of journalism and promote the application of these
basic principles in the Member States of the Council of Europe”.

"The Protection of the presumption of innocence requires that the suspects are not early
handed overto the public for often permanent moral judgment. The so-called show
justice, obstinately promoted in recent decades, has made that some processes are practically
instructed by media, in the "public market", especially on television, in defiance of the
basic guarantees of good justice and, in particular, the presumption of innocence"2,

Inthis context, these limitations are requiredto be interpreted with caution, not
justifying under the exceptions a possible prejudice to the existence itself of a right.

Paragraphs 6 and 7 of the Constitution provide for limitations due to the protection of
the inidvidual and collective interests. Since these limitations are only exceptions to the rule of
strict interpretation and application, the report of proportionality should be handeled carefully
in conflicts between different rights and freedoms, also protected by the Constitution, given our
internal criticable practice according to which the limit of the freedom was validated almost
automatically by the Constitutional Court, without any control of proportionality, considering that
the mere provision of the possibility of such limitation is in itself sufficient so that the concerned
law is constitutional6.

The provisions of Law no. 287/2009 of the Civil Code, published in the Official Gazette of
Romania, Part 1, no. 511 as of July 24, 2009, Book I, Title V, The protection of non-property
rights. The protection of human personality is discussed in respect of the freedom of expression,
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freedom of the press respectively, in fact masking a press law, or at least an institutionalization of
the press liability.

Although some rules are welcomed, such as privacy, article 75, however, the way of
defence of the non-property rights, regulated by the new Civil Code, which were damaged or
threatened by the exercise of the freedom of expression, is unclear in the abstract. Thus,
article 75 provides the possibility to consider as prejudices: i) the interception without right of a
private conversation, committed by any technical means, or knowingly use of such interception, i)
the collection or use of the image or voice of a person in a private place without his consent; iii)
dissemination of images of the inside of a private space, without the consent of the person who
lawfully occupies it, iv) keeping private life under observation by any means, except for cases
stipulated by the law, v) dissemination of news, debates, inquiries or reports written or audiovisual
on intimate, personal or family life, without the consent of the person concerned; vi) dissemination
of materials containing images of a person on treatment in health care units and the personal
data on health problems, diagnosis, prognosis, treatment, circumstances related to the disease
and various other deeds, including autopsy results, without the consent of the person concerned,
and if he is dead, without the consent of the family or entitled persons; vii) dissemination or use of
correspondence, manuscripts or other personal documents, including the data regarding the
domicile, residence, and telephone numbers of a person or his family members, without the
consent of the person whom they belong to or who, where appropriate, has the right to dispose of
them.

InFrench law,a personcan consent todisclosure ofhis private life only for
already occured events, consumed or about to be fulfilled and not for undetermined and future
events whereby he would waive the right of privacy. Since privacy is a right of personality, it is
not capable of waiver. For example, the authorization given by a model to commercially exploit his
photo can be given only for a limited time.

Also, the contractual obligation between the media trust to transferan amount of
money to a person for the disclosure of some sexual malformations, designed to be the subject of
an article or a report, is an immoral case in French law?.

In terms of protecting the private life after death, the French law provides that only critics
or historians can study the privacy of people who have played a role, large or small, in the history
of the country and humanity.

Home is part of a private life, since this is the place of regular exercise. In French
law, the definition of homeis given by article 102 0of the Civii Code, asbeing a
person's main place, butalso his secondary residence and even all ofhis settlements,
covering many aspects of privacy.

An element of the private life and exterior aspects, such as the swimming pool, terraces,
the space inside the home, even the place of burial, spaces that are not subject to information, or
photos without prior authorization, form the home both to protect the public life and the goods, the
patrimony respectively.

Privacy issues affecting the body, health, birth, death, malformations cannot be the object of
the freedom of expression. However, family life events such as birth, marriage, death may not
be communicated or disclosed without the consent of the individual concerned. The privacy also
consists ofa person's identity (sumame, name, data), his property, profession, except for the
performance of public duties, political, philosophical and religious opinions.

The French Criminal Divison (Le Chambre criminelle), interpreting article 11 of Law as
ofMay 11, 1868on the presswhich punishes the publication in a newspaper of an
act of private life, decided that the protection of private life extends not only to acts carried out
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at home, but also to acts that are disclosed outside, if included in faith and if it relates to freedom
of conscience?8.

Also, many controversies will arise when implementating the provisions on the measures
to be taken, regulating that the court may be required to cease the breach and to prohibit in the
future, even if it lasts, the finding of the illicit nature of the offense, if the disorder, that it produced,
is maintained. However, "one who has suffereda violation of such rights may request the
court to order the author to perform any act deemed necessary by the court to get to restore the
prejudiced right, such as: a) ordering the author, at his expense, to publish the sentence; b) any
other measuresto endthe illegal actorto repair the damages" and compensations.
What are those measures? May there be a possible suppression, seizure, destruction or
confiscation? Thus, we are left to the wisdom of the courtto give a correct application and
interpretation of these provisions in line with the European practice and regulations and without
prejudice to the right itself.

The public authority interference in the freedom of expression must be strictly
limited and non-arbitrary applied, according to objective criteria, being wrong to generally give
priority to one of the rights to the detriment of the other.

According to ECHR case law, in assessing the reasonsibility of an intrusion on the
freedom of expression, according to article 10, itaims to fulfill three conditions:
a) intrusion is prescribed by the law, b) interference aims at protecting one of the values specified
in paragraph 2 of article 10 of the Convention; ¢) the restrictionis necessary — a pressing
social need, unavoidableina democratic society. If the ECHR determined that all
three interferences are met, the state’s interference will be considered legitimate.

In conclusion, the restriction of the freedom of expression must be proportionate to the
legitimate  purpose and the justification  for the  restriction mustbe relevant and
sufficient. In relation to the provision of the measure in domestic law, the Courttakes into
account not only the existence of a basis in law of the measure in dispute, but also the quality
of domestic law which must be accessible and foreseeable. On the other hand, in determining the
need for interferenceina democratic society and the measures to be adopted, the
national authorities have a certain discretion limit, limit which is subject tothe European
supervision of the Courtin determining the compatibility of the restriction with the freedom of
expression.

Note

*Candidate for a doctor's degree of the Craiova University, Faculty of Law and Administration
Sciences, through the project University Scholarships in Romania with the European Support for
Candidates for a Doctor's Degree (BURSE DOC), Contract code;: POSDRU/CPP107/DM11.5/S/78421,
a project co-financed from the European Social Fund through the Operational Department Programme
for the Development of Human Resources.
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Abstract: With the consolidation of power of Nicolae Ceausescu, his regime has become
increasingly restrictive and abusive after 1980, leading to increased impoverishing of the
population and to the unprecedented deterioration of living conditions. Every moment of a
romanian life was overseen by the institutions of the State, and political enlistment was
established from a young age. Privacy was closely guarded by measures that often injure human
dignity, as were those relating to births control. The main features of the change of political regime
in Romania since 1989, as well as in other former Communist countries of Europe, consisted of a
return to political pluralism, free elections, structuring and expression of unlimited civil society. The
legislative foundation of new post-Communist developments was represented in Romania, by the
Constitution of 1991 (subject to review in 2003).

The return to a democratic regime was not devoid of tense moments. If we look at the problem of
informing public opinion from the point of view of the other organs of the State, we must not forget
that the politicians are in a permanent political struggle, and the weapons used are sometimes not
the most accurate. Thus, in addition to specific technical compromise, that is used in the political
game, it is also used the one of discredit. Defaming the representative institutions by the
President, as an actor of the political scene, may have as a purpose the decrease of legitimacy of
the Parliament, especially in a situation where the President of the State affirm himself as the sole
representative of the people and the only interested in its fate. The gradual reduction of the role of
Parliament and the initiation of political measures in order to tum it into an annex used only to give
the impression of a democratic face to the decisions generated solely by the will of the Chief of
State is a way to discredit the legislature.

Keywords: power, politics, representation, communism, democracy.
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Communism, at the theoretical level, it was claimed to be a new civilization, bigger than
the capitalist one that denied it completely. Thus, the goal of communism it was proclaimed to be
the absolute embodiment of humanism, as represented by the disappearance of social classes
and based on a complete freedom. Freedom is, after life (or beside it), the most priceless common
good of the individual. And the border is so fragile, because it is almost impossible to imagine one
without the other, almost impossible to get away to one in favor of the other. Yet history shows us,
and not a few times, that man in extreme situations, chooses life. And that is not always because
it cherishes most, but because it slides, because, being preoccupied with something else, does
not understand or ignore the size of freedom and loses it. Political regimes in one form or another,
are always appealing to the notion of freedom, promoting its features. The difference is noticeable,
as if democracy struggling to maintain and develop the freedom of the individual, the autocrat
regim keps it only on paper. The reality contradicts it blatantly, but is too late; the individual is
caught in the stir headquarters, unable to escape, a spectator to what is going on.

“Totalitarian regimes as long as they are in power, and as long as the totalitarians
leaders are alive, order the masses and rest on them, and that until the end™. It is about an
attitude of sprayer and obedience of the individual who assimilated the doctrine in a manner that
considers that it expresses only the truth and is willing to obey blindly. Of course, there may not be
all the individuals of a State, it would be absurd to believe that, but it's those many, those
“masses” that can be handled and managed in a direction wanted bye the one that comply them.
Autocrat policy “promises to release the fulfilment of the law of any human action and will; and
promises Justice on earth because of the claim that it will make the very incarnation of law™. Only
that, “in the totalitarian regime's political body, the positive law is taken by the total terror's. Thus,
the individual is subject to comply with the law of fear, scary by the consequences that provides it
otherwise.

Totalitarian regime has the immense capability to demonstrate juridical the laws that it
issues, even if often deals with abusive, behaviors anti legal, which do not correspond to the
needs and the specifics of the society in question. He always dispose of the laws needed, gives
the impression that he is not acting outside the law, moreover, “claims that follows rigorously and
unequivocally those laws of nature and of history, which is supposed to have derived all the
positive laws™. “The totalitarian law no longer ensures any service of stabilisation, it is just a law
of action”.

1. The political Communist regime

The Communist Party was proclaimed as the holder of universal truth, having the right to
define the modalities of “understanding of necessity”. Communism was a utopian concept rooted
in the dream of suppression, at any cost, of private property and the construction of a universe of
total equality. In Romania, the Communist regime has had a position of absolute domination on
society, economy and culture. Like other totalitarian States, Romania took part in the organization
of political power in a very cruel way. In the Communist period, security was part of a political
system which allows recognition rule or/and requires an illegitimate and unpredictable application
of coercive means prohibited by the legal order with respect to innocent people. Thus, the secret
police (Security) maintained a very strict control over the media and the right to freedom of opinion
and does not tolerate any opposition. Terror, rather more subtle protective after 1964, didn't
meant an ease of the regime, but only the use of methods less shocking and cruel to control
population. The crime of the system, began from his illegal and illegitimate nature, has not
disappeared in the Communist period. Security was therefore an illegal istitution, illegitimate
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criminal from the its beginning to its end. The bad side to this regime does not consist in the fact
that political power is applied in this manner, but that behind this policy hides a whole new concept
and without unprecedented of the policys. Thus, “wherever totalitarian movements put their hand
on the power, the entire group of sympathisers was shaking even before the schemes switched to
their most horrible crimes. Intellectual initiative, spiritual and artistic is as perilous to
totalitarianism as well as gangster plebeian initiative, and both are more perilous than mere
political opposition™.

Totalitarianism should not be confused with dictatorship, though certain features and
effects are common.Thus, “dictatorship is a confused regim of the powers, usually in the hands of
the Executive, his criterion is therefore the division of horizontal power, while totalitarianism is a
way of delivering social purpose, the criterion being not the type of exercise did to the power, but
the prevalence granted without limitation to the social detrimental to the individual®. An
authoritarian dictator acclaims an official ideology, but only on limited criterions or with a too low
power of persuasion. Thus, “totalitarian leaders are actually free to do whatever they like and can
count on the loyalty of their entourage, even if they decide to assassinate those who compose it”.

2. The monopolistic single party rule

The main feature of the Communist system in Romania, which definitely qualifies it as an
opponent of democratic principles, was the party's sole reign of the monopolistic, self-titled “party
of the working class”. Ceausescu's regime has made constant efforts to prevent the development
of the romanian communism political culture toward a totalitarian post configuration, more lenient,
where the monopolisation of power by the party would have been significantly limited by the rise of
some groups and unofficial and off the record associations. Therefore, “the goal of the single party
system is not only the forestall of governmental administration, but bye capturing all the
employment of all functions with party members, a complete blend of the state and the party, such
that, after the conquest of power, the party becomes a kind of propaganda organisation in favour
of the Government. The system is total only in a negative sense, namely in the fact that the party
leadership will not tolerate any kind of other parties, no opposition and no political freedom of
political opinions™0. In the field of intellectual life, the purpose of the communist party was to
annihilate any form of genuine creativity: literature, history, art and philosophy were to be subject
to ideological political sphere. This anti-intellectualism had its origins in the Marxist-Leninist
concept who saw proletarian the revolutionary class predestined. Romanian communism was
isolated by the currents of ideas and fundamental values from the interwar period. Also romanian
communism was expressed by authoritarianism, bureaucratic centralism, fractionism, intolerance
and unconditional obedience towards Moscow, center of world communism. To all of them have
been added the features of conspiracy experience from illegality, in particular the refusal of
dialogue and perpetuating a climate of fear and suspicion. From the romanian national culture
policy, Romanian Communist Party took over and developed a certain versatility in terms of
principles and a temptation to nepotism and corruption. So, following the example of Gheorghiu-
Dej, Ceausescu took neo stalinism and autarhic policy, which included elements of nepotism and
corruption at the state level. PMR dictatorship, then PCR (after 1965), was built after the soviet
model and was enshrined in all the Constitutions after 1948 until the finale in 1989. Were banned
and destroyed historical parties and all organizations that maintain alive the possibility of
opposition in relation to the Communist despotism. In a political regime the totalitarian
phenomenon occurs when one party holds a monopoly on political activity. This only party is
animated with an ideology which gives it an absolute authority and becomes the official truth of the
State. In a despotic State, most professional and economic activities are controlled by the State
and become, to a certain extent an integral part of the State 1.
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This is true also in the case of Romania, where in the economy is desired a total control
over enterprises. Thus, investments and the pace of development of the country were established
as a result of Ceausescu's personal indications. This economy centrally directed makes Romania
a atomised society, no incapable of opposition and therefore beneficial to the political society and
therefore to the State which directs in a sovereign way and tends to confiscate all the social
activities (economic, political, cultural, religious, etc.). Gradually, this regim has become
increasingly restrictive and abusive leading to increased impoverishing of the population and to
the unprecedented deterioration of the living conditions as a result of the effort to pay the large
foreign debt of the country. Nor the agriculture was in a better situation. Lack of manpower,
insufficient mechanized, produced only so far as the soldiers, students and public officers could
gather from the field. Within a short time from the market have disappeared the products of first
necessity (but in behind the propaganda of the party was prepared a programme of rational
nourishment of the population). This has happened because within a few years, it has reached the
card for food and, implicitly, to rationalize them.

In reality, these measures have served little the romanian people and did not do than
create a false nationalist euphoria and an illusion of a romanian pathway to a socialism different
from the Soviet one.

3. Communist ideology

The fundamental myth which was based on the ideology of the Romanian Communist
Party in four and a half decades of totalitarian experiment was an image of the fortress under
siege. For the Romanian Communists was so important to annihilate not only alleged foreign
attempts which oppose the dictatorship, but mostly it was vital the liquidation of any internal
opposition. They claimed that they create the divine fortress. Following logically the indictment of
those that were criticising their plans of subversion, plotting and murder. Itself a conspiracy
ideology, communism has seen everywhere signs of distress conspiracies against it.

One of the central aims of the regim was the annihilation of any form of opposition,
resistance and dissident. Even in the relative period of radicalization of the regim, its
aggressiveness in proportion with the potential questionable people remained unchanged. First
they used the criminalization of democratic parties and of any other form of resistance from the
intellectuals, unions that were not enrolled, students and intellectuals.. The number of victims of
those frame-up was enormous.

Practices of the romanian communism originated from the leninism-stalinism model of
social engineering’2. Communist dogma is infallible claimed. People could possibly fail, but the
party was omniscient.The supremacy of ideology was the key to understanding this system. The
first generation of Communists in power in Romania has embraced with fervor bolshevik myths:
the myth of revolution, of the party, of the working class, the classless society. In order to achieve
these lofty goals, the romanian communists reportedly believed that it is allowed to use most
abjecte means. At the outset, communism was based on lies, imposture, aliasing and
transgression. Violence has been sanctified: the more brutal were the methods of fighting against
the “enemy”, the better was the intensity of hate propagated by ideological device's.

4, Deployment of elections in the Communist period

“Elections, as a mechanism and specific process for the selection of political leaders,
have not disappeared in the period 1945-1989, but were metamorfozate for the purposes that had
all the political authoritarian or dictatorial regimes, with specific functions of reconsecration of the
political legitimacy, for the purpose of proving the link between the party and the people, to
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mobilize the masses for political-ideclogical projects, last but not least, to identify undesirable
elements of society™4.

In the period during which Romania was dominated by the Communist Party ten polls
were organized in which citizens were called to certify by vote the political offer proposed by the
political structures led by the communists. They have never presented themselves in the election,
even if they held the power in the political regime of monopoly. Taking after the Soviet model, they
presented their offer in the context of electoral political fronts, specially designed to provide the
illusion of a wider social representations.

Once the career of head of State began, Ceausescu enjoyed some popularity and
adopted a political flow independent from the Soviet Union. He manages to attract the sympathy
of his fellow countrymans for a while and the western world by refusing to allow the romanian
army to take part in the invasion of Czechoslovakia with the troops of the countries member of the
Treaty of Warsaw.

5. Communist Romania a controlled society

Before 1989, the life of any inhabitant of Romania was supervised by State institutions,
and political enrollment was established at a young age. An example in this regard was the
political organization called the “The falcons of the motherland”, where children from kindergartens
were educated in a spirit of devotion to the party and his leader. Students from the age of seven
became members of the Pioneer Organization, that pursued the same purpose of manipulation
and control. The trend of annihilation of the personality and uniformity of the members was
indicated by the suits that they wear compulsory in organizations for children. At the age of 14
years, the pioneers passed into another social and political stage, becoming members of the
Union of Communist Youth (U.T.C) getting ready to become people that the regim wanted to
create. After the age of 18 years, adults could be members of the Romanian Communist Party or,
depending on the work, were employed in organizations which were also under the control of the
P.C.R®.

Also, privacy was closely guarded by measures that injure often human dignity, as were
those relating to birth control. “Voluntary” work or “patriotic” for the benefit of the State was, in fact,
being regulated to a certain number of days per year. All these measures introduced in the
Communist period did nothing else but to limitate freedom. Thus, ‘“the totalitarian domination
seeks to exterminate freedom, even removal of any human spontaneity™e.

Morally, the condemnation of communism must be a political and social obligation for
citizens of this country, and the romanian State may and can do this. The future of Romania
depends on assumption of its past, so the condemnation of the Communist regime as the enemy
of the human species, because the new generations has the right to know in what world their
parents lived. So, what matters is to learn from the past and to part away from it.

6. The removal of the Communist regime and the step to democracy

In 1989, the population of Romania began to rebel against the dictatorial regime of
Nicolae Ceausescu, being encouraged by the events occurring in the former Communist States of
Europe. Thus, on December 16, 1989, at Timisoara, they began the first action against the
regime, then continued in Bucharest on December 21. On 22 December 1989, Nicolae
Ceausescu was removed. Thus, the power was taken over by a provisional organism called the
Salvation Council of the National Front, which was leaded by lon lliescu. From the outset this
structure proposed restoration of democratic rules and building the rule of law in Romania, after
five years of authoritarian and dictatorial regimes. What once was wanted with the change of
political regime was; the return to political pluralism, free elections, structuring and expression of
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unlimited civil society. Economically, however, they hoped to make the transition from centralized
communist economy, to the market one, based on private property and the free initiative. The
legislative foundation of new post-Communist developments was represented in Romania, by the
Constitution of 1991 (subject to review in 2003).

Since the end of 1989 were reestablished the old political parties (the National Peasant
Party, the National Liberal Party, the Social Democratic Party), and subsequently formed new
political parties and formations such as the National Salvation Front, the National Unity Party of
Romanian, the Democratic Union of Hungarians in Romania, etc. The first peaceful change of
power, by vote of the voters, was held after the elections in 1996, won by the Democratic
Convention of Romania, lead by Emil Constantinescu. In 2000, the elections were won by the
party led by lon lliescu (the Party of Social Democracy in Romania, later Social Democratic Party),
and following the elections in 2004, the Alliance Justice and Truth (formed by the Democratic
Party and the National Liberal Party) led by Traian Basescu took the leadership of the country.
The return to the democratic regime was not devoid of tense moments, but the progress made by
Romania in the construction of this system has been recognized internationally by the country's
admission to membership of the North Atlantic Alliance (NATO, 2004) and the European Union
(EU, 2007).

1. “The Democracy” of Traian Basescu

After the year 1989, Romanians have been released from the yoke in which they lived in
and hoped in a democratic regime that they no longer had until then. However this has not been
as we expected, because with the installation of Traian Basescu the situation of Romania has
suffered.

In a democracy, the President is elected by the people in view of certain considerations
which makes him a representative personality of the citizen. Thus, in a situation in which the
President ‘omitted” to keep the promises made during the election campaign and becomes
abusive, the citizen needs an impartial tool to protect himself. “In a State of law, such a tool can
only be the Constitution and the legal system as a whole. The Constitution establishes the limits
within which the President may act and raised to the rank of supreme values those principles of
state of law which confers on the stability and security of the citizen™7. But, not every Constitution
ensures to the citizen the freedom necessary to ensure the durability of democracy, but only a
Constitution compatible with the european values and with the international status of Romania can
do this successfully, a Constitution providing a limit to the number of mandates and which
provides the means by which the people can control the government, one in which the powers
should be separated and balanced and to guarantee fundamental rights's.

In Romania, the State institutions sometimes use the role of the mass-media not to
obtain the agreement of citizens, but to manipulate the opinions at least thematically. Such usage
of information environment is evident in current Romanian society with regard to presidential
institution, when performing certain media activities meant to discredit the institution of Parliament,
by reducing its role. Thus, the President is presented as the supreme organ of the State, in a
misinterpretation of its constitutional attribution to represent the Romanian State. Even if his
powers are distinct from those of the other institutions of the State, there is a tendency for an
increased role of the President, which exceeds by far the function of mediation between the
powers of the State which the Constitution recognizes him. He has a constant involvement in the
activity of other organs of the State, which tends to annihilate the role that they have. This overuse
of powers is contrary to both the constitutional role of the President, and the principle of
separation and balance of powers within the framework of constitutional democracy. Thus,
according to art. 80 para. (2) of the Constitution, “the Romanian President shall ensure the proper
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functioning of the Constitution and public authorities. To this end, the President shall exercise the
function of mediation between the powers of the State, and between the State and society”.
Following this appearance, highlighted of by the content of the constitutional principle and of the
separation and balance of powers in a State, is the fact that the President may not intervene in the
decisions that the representatives take. In other words he has no right of interference in the
activity of the Parliament, although a flawed interpretation of the constitutional provisions seems
to confer this power. This circumstance is unfortunate, the more the media speculates the
weakness of the collective mental, which tends to subaprecieze the work and role of Parliament,
sends to the public certain information which tend to undermine and discredit the legisaltive organ.
Creating, a series of skewed opinions with regard to the aims of the activity of the Parliament and
expectations which the citizens should have from the organ that represents them.

Why this discrediting and what are its goals? In order to be understood, the problem
should be seen in at least a few points of view. Thus, if we consider the interest of the mass
media, discrediting the representatives can aime a more powerful impact among the public to the
information presented. It is not less true that, sometimes, this information is not really important,
but the way in which they are presented is the one that attracts the attention of its recipients. For
Parliament, the means used to achieve the desired reaction from the audience involves the
distortion and manipulation of the truth, by highlighting the secondary activity of representatives.
Unfortunately for the state of law, this has become a common practice for a significant part of the
mass media, who reports the activities of parliamentarians, highlighting their human and
vulnerable aspects , spreading out in a grotesque mode some mistakes or weaknesses. Without a
complete documentation or ignoring evidence, it is often said that representatives do not make
anything other than to participate in meetings of the parliament sometimes to vote, seldom to
speak and too few times to initiate draft normative documents. What is not accessible to the public
is the fact that before carrying out parliamentary sittings which are made public, officials have
studied and analysed normative documents that are subsequently discussed and voted, which
enables this stance evolved towards meeting. But the press stating that hastens made theme is
actually a proof of the lack of interest of the work which they must carry on, and do not forget to
point out every time that the parliamentarians are also remunerated for this. In addition, it seems
to ignore the fact that the initiation of legislative projects is a particularly complex process, and the
mastery of many parliamentarians may deprive. However, we cannot desist not to ask what would
happen with the legislative system and business administration if each of the 471 parliamentarians
would produce endless such projects. Moreover, a bill requires solid specialized knowledge, and
this should be the responsibility of a team of specialized parliamentarian. All these realities are
forgotten by the media and the result is the creation of a distorted image of the Parliament, with
the most dramatic consequences of the regim, representative of Romania. If we look at the
problem of informing public opinion from the point of view of the other State organs, we must not
forget that the politicians are in a permanent political struggle, and the weapons used are
sometimes not the most accurate. Thus, in addition to specific technical compromise, used for the
political game, there is also the discreditation. Defaming the representative institutions by the
President, as an actor of the political scene may have as a purpose the decrease of the legitimacy
of the Parliament, especially in a situation where the President affirm that he is the sole
representative of the people and the only interested in its fate. The way in which the
communication is made between the President and the public opinion is distorted by the mass
media, because the Constitution establishes in article. 80 para. (1) that he is the representative of
the Romanian State, and not of the people. The difference in nuance is extremely important,
because the President is calling on to the people, substituting in the constitutional role of the
Parliament, which only he is, according to art. 61. (1) “the Supreme representative organ of the
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Romanian people”. Giving in this way and emphasizing the special interest that he shows for the
problems of the people, the President manages to replenish the enlightened despot of Romanians
for nostalgia. In addition, it cannot be neglected another effect of this attitude, that of
strengthening the position of the President on the political scene. It is undeniable that this is part
of a political party that helped him win election struggle and under the influence which does not
really stand out during the exercise of any public function. It is easy to understand that he could
have an interest in imposing this party by any means, in order to continue their domination of the
political space and upon completion of his mandate.

Appropriation by the leader of the role of unique connoisseur and defender of national
interest can have adverse track on society as a whole.

The gradual reduction of the role of Parliament and the initiation of political measures in
order to turn it into an annex used only to give a more democratic decisions generated solely by
the will of the Chief of State is a mean to discredit the legislature. Such a measure has resulted in
the romanian society by initiation of the President of a referendum that could easily be described
as populist who has as a result the defamation and a significant reduction of the importance of an
institution essential for the functioning of democracy. The President has “consulted” the
Parliament to get his opinion on the modification of the Parliament, by introducing the unicameral
system and on reducing the number of parliamentars. This consultation was one of the facade,
which denotes the way in which the President has chosen to report to the Parliament, disdaining
the constitutional obligation of consultation of the lawgiver and, in consequence, the role of the
reprezentative organ. This referendum translates itself into an attempt of the President to
manipulate the citizens, speculating their hostile feelings towards representatives, perceived as
part of an ineffective policy class. This is an extremely dangerous attack to democracy,
trespassing the procedures that ensure its durability. It should be remembered the fact that most
of the 12 referendums organised in Romania after 1859, three took place in the period 2007-2009,
and two of them have coincided with the run-up to the europarliamentar elections of 25 November
2007, and another with the presidential election of 22 November 2009, proving once again that it
has been an abused to the directly exercised Government. As a result of these findings, we can
affirm that a referendum that aime at changing the balance between the powers of the State are
hiding intentions of some authoritative leaders.

This practice of manipulation of the population through a referendum, even if we talk
about a referendum whose results are advisory to the Parliament, lead to a shift of the center of
balance of power by the presidential institution.

The consequence is undermining the principle of separation and balance of powers in
the State and the constitutional order, thereby generating effects particularly dangerous for a
country which has not yet arrived at a level of awareness and assimilation of democratic values
and principles.

The consequences of the discreditation are devastating and are very important for
citizens, since they get to form erroneous views about representatives and thus it causes a rift
between the political class and the population, characterized by lack of trust. In that event, the
presence of people in the public area is negligible and lacks consistency. For proper functioning, a
democratic society requires the active involvement of people in politics, participation that is as free
from the negative influence that entails discrediting political representation. Making a comparison
between the two regimes can ascertain that Traian Basescu's regime is not a tyrannical regime
such as that of Nicolae Ceausescu, but taking into account the specifics of the historical and
current political context can say that President Basescu develops a strong dictatorial side. The
incentive for despotism and dictatorship exists but the President Traian Basescu betrays it in
gestures and his deeds.
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legitimate source for public opinion, has been eliminated.
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In 1787, Thomas Jefferson said: "It left to me to decide whether we should have a
government without newspapers or newspapers without a government, | should not hesitate a
moment to prefer the latter".! In their relentless way, the founders determined that in the U.S.
Constitution, for freedom of the citizen, the press is more important than government. Because we
can do without a government or the press determined? What is the role of the media? Originally,
the press was born with the vocation to be a witness. The media should provide truth and in the
same time to contribute to the formation of public opinion, the opportunity given to people to make
their views known. She was asked to form public space, informing the public spirit. According to
her authority, the press had to report objectively about things that happen and provide a platform
for free expression of opinions. It is clear that holding the truth of facts and interpretations
controlling broadcasting, the press gets to incorporate the mechanism by which public opinion is
formed. 2

However, since any government relies on public opinion, the way of media works
depends largely on the government itself. In democratic societies, where public opinion formation
mechanism depends on media, it tends to lead the government. Normally, the media only serves
to express opinions that concern the public, so you can finally turn, through its own power, in
public opinion. The relationship between media and politics must pass through the social body,
which is the both source of legitimacy. The press itself must not impose to government its own
opinion, but also mediates the formation of a common opinion which should accurately reflect, the
image of a democratic "the mirror of prince". Democratic media provide to the diversity of opinions
only the mechanism by which they can be merged to become public opinion. As for politics, in
order to remain democratic, it is obliged to take into account the public opinion, but not the views
which the press publishes without ever becoming public opinion. This is roughly what traditional
media means! On account of the obsession of politicians to make public image, television news
tends to replace the parliamentary debate and to get all the public space: thus, as we already
seen everywhere, the debate takes place only on television, and political acts seem to be caused
only by TV journalists’ questions.

Without the presence of cameras the reality does not actually exist, because without
television there is no public space. These few observations are perfectly illustrated by the
evolution of scandal "business note”, the conflict between the two palaces (Cotroceni and Victoria)
was extended by political reactions caused essentially by the press. The press has proved
stronger than politics, contributing to building and strengthening the public opinion.

By the ubiquity and improper interference, television moderators were able to be in the
spotlight, inoculating their viewers and politicians the idea that only they and their opinions are a
true interlocutor of the political system: the first suggested they do not have to form an opinion, the
last that they have no choice.

Trinomial press-politics-society, required in a normal society has changed to make lame
"news-politics" in society, as a legitimate source of public opinion, has been eliminated. In this
way, the source of politics legitimacy has become just press and media policy alone, the society
ceased to be the subject of politics and media.3 Only in this way could be reached last month at
the unnatural alliance between the moderators of political talk- shows and politicians, employees
together, over the head of the society, making and selling the policy. Presidents criticized media,
but they are afraid of them. Candidates to presidential election require the favors, but they deny
the influence. Other political officials want to be taken into account, but caused when they are not
serving their interests. Interest groups are dependent on them to achieve their goals. Many are
sick of the media, although they spend much of the day with them. Few actors in the political
arena to enjoy a similar attention to that given to those working in the media. This would be due to
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the fact that journalists practice their work in public. Furthermore, media influence has become a
favorite topic of discussion for experts in politics, presidential candidates, for those who set
government policy and even the general public. Part of the discussion lies in the nature of criticism
- criticism of the tone and the media present politics. However, despite criticism there is no
indication that the media's role would be diminished. In fact, there is evidence to support the
opposite! We continue to watch and read the press regardless of what we believe about the media
itself4,

This is because the media have an important function today unmatched by any other
institution. Few people have alternative sources of information regarding the presidential
candidates, the activity of a party or local, national or international events. The media and those
who lead them have come to be our main window to the outside world, our own communities. In
domestic policy, they are information. Different media have become so powerful in politics, just
because we have allowed this. If we do not like the role of the press must not look for reasons
only in the bodies of information, but in ourselves.

Causes that averaged media power in politics are extremely complex and difficult to
establish. However, some of these cases come from the political system changes that have
stimulated and increased the power of media. One of the causes for the media power became so
great is the decline of political party institution. The main political parties have lost control over the
nomination process. The emergence of preliminary elections as a means of selecting party
nominees weakened party organization and limited its power over its own candidates. Candidates
for official functions are now independent, which often come against party leaders rather than to
ask his blessing.

Once in office, they do not owe too much allegiance to the party, which has not helped in
getting the nomination nor gave him much help in the campaign or election. Moreover, campaign
financing contributed to the dilemma of parties in terms of electoral politics. Political parties have
not been the main beneficiaries of reform in the campaign but interest groups gained. At national
level, parties are limited in the amounts that can finance their own candidates. Obviously, the
candidates resort to interest groups for campaign financing, which increases the interest of these
groups in the electoral process. As parties have lost power as a liaison mechanism between
elected officials and citizens, especially as the organizational force in election campaigns, the
media have filled this vacuum. Reporters now play a more important role in organizing election
campaigns, especially at the presidential level. They put them in difficulty and presents news
candidates accordingly. And this happens without the presence of experts and policy advice.
However, some reporters could be considered fit enough for their own political experts.

From historically point of view, power in American politics has always been
decentralized. The central government has long struggled to gain authority over the activities
traditionally delegated to state and local government. The media have contributed and benefited
from the tendency of American policy summary. The press became the main liaison mechanism
between citizens and national government located far away. Municipalities and local authority
premises remain accessible only to interpersonal communication. Legislators in some states,
especially those with legislative districts reduced in size, are as close to their constituents.
However, as power passed to the national, the need for mass communication has become
increasingly pronounced. Those who conceived policies at the federal level, officials from federal
agencies, members of Congress, the president - are far removed from most Americans. Many
voters do not even know their senator or representative name in Parliament and even fewer have
met directly. The greater the distance, the more the use of mass communication for personal
interaction. But, unlike interpersonal communication, mass media have been almost exclusively
unidirectional’. Information is forwarded to public officials and candidates, while the individual
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citizen does nothing more than to receive some information. Some efforts were made to correct
this imbalance. Organized groups do so through pseudo-events - demonstrations, marches and
protests, which allow simultaneous transmission of information. Some groups gain their semi-
1egitimitate as sources of information. Experiments on mass democracy, which is another
problem presented interactive capabilities that give it a balance. Also, information for public
access channels offers what is called open access (nevertheless, it sometimes hears the question
who pursues these channels). Thus, mass communication, as opposed to interpersonal
communication, severely limiting two-way communication process inherent in the concept of
democracy, nationalization of policy has the assurance that, in terms of representation at national
level, mass communication will become the main liaison mechanisms.

Another reason that the media had become extremely powerful is the movement toward
greater democracy in American politics. Throughout American history, democratic reforms
designed to expand the role of voters - such as extending the right to vote a direct choice of public
officials, party primary elections - have been successful. Aristocratic democracy was abandoned
to the elements that were incorporated in the Constitution. We are dealing with a conception of
democracy in which voters use elections to choose between competing elite groups. The society
evolved from a social body, in which the elections determines the direction toward a model in
which constant elections and reference to public officials are the guiding elements in function.
Thus, democratization has enhanced the range of policy and media power’. By constant
measuring and announcement of public opinion, and mention of it even was not measured, the
imperative to know and respond to public opinion dominates American politics. Being the only
communication tool capable of quickly and efficiently reach large mass of Americans, the media
serve as a liaison mechanism between elected officials and public opinion. We expect the media
to organize and mobilize public opinion. Extremely true during election campaigns, the media
affects the processes of separating the candidates and determining the issues that are on the
agenda, the public discussion of candidates and voters. True for non-electoral contexts.

Officials seek media to generate interest in certain issues. Interest groups hope to use
the media to mobilize public opinion in attracting media attention in terms of their basic problems.
In addition, the media had their own priorities. None of these participants did always win. And not
even win something. But the mere assumption that the media is fundamental link in the political
process can't be challenged. Taken together, these cases have helped to establish a position of
power with an enormous potential for the media. The term "potentially” is noted. The power of
media in American politics is based on the existence of certain conditions of the political system.
Two of these conditions are the media's role in filling the vacuum of power in the political system
and cover the available information needs to be transmitteds. One of these conditions is creating a
political vacuum emerged in the institutions and political organizations, which the media come to
fill. In other cases, some institutions do not assume any role that | have. Sometimes functions are
amended in relation to public expectations and needs of the institution or organization. Political
parties are a classic example. Damage based organizations, which includes a communicational
extremely important function of media has increased the political disclosure by the party faithful.
Also, lack of control over the party nomination process has given power of media, allowing them to
perform their role in separating candidates. Presidential elections have become increasingly
dependent on the media in pursuing these obijectives. The decline has weakened the political
parties supporting the president on that basis. But presidents have chosen to come out from under
the parties that this independence gave them freedom from domination by party leaders.
Presidents who sought a means to communicate directly with the American public, to mobilize
public opinion to move beyond a recalcitrant and lethargic Congress have discovered in the media
a very useful tool.
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Theodore Roosevelt described the presidency as an "aggressive pulpit'. Today, the
presidency has become an electronic pulpit with "informal discussions" broadcast on national
stations, broadcasts the call to participate in live interviews with one or more press conferences®.
Public's expectation of the President has increased its dependence on activity against certain
media. A vacuum created between the President's needs and public expectations on the one
hand, and the means of mass communication, on the other hand, stimulates the media to fill this
gap. Legislative function, including communication between voters and elected representatives
from the federal government (and in many states), has become a process-oriented media, another
example of a power vacuum in American politics. Members of political parties are no longer based
on meetings of the constituency, but on information from press interviews and media coverage to
communicate with voters'®.

Direct meetings came to be occasional events, while communicating with the press has
become a fact of everyday life'". Moreover, politicians engaged in a growing position in the means
of mass communication it offers greater control over the messages. These officials use their own
television stations and newspaper boxes to send messages that you want the home. What
happens when public stations legitimate question is whether those items or if someone seeks
someone reads these boxes. It is a concern about the effectiveness of communication to inform
voters whether or not to use. Ironically, one factor for the occurrence of these alternative forms of
communication could be to limit the use of ancient sources of alternative communication such as
postal and mail boxes were free, which represented the main form of mass communication with
voters. Another reason for the potential power of media is the control information. When media
people experiencing poverty of information sources they need, they are more prone to
manipulation than others'2,

One of the advantages of the President interacting with the media is the definition of
news - any says or does president is news. However, when supply exceeds demand information,
the situation changes. When an entire army of information sources occurs that media want, then
these sources reach to beg at the media doors to include their information. Office secretary,
members of political parties and interest group leaders crave media attention. Even presidents are
often reduced to this level, or when the press do not have the desired information, or when other
events beyond the activities of their relevance in terms of information. A good example of this is
initial period of the presidential campaign, when the opposition party candidates receive much
attention from the media, compared with those in office, which faces no competition to the
nomination. There are two factors that contribute to the establishment of media power in the
equation of supply/demand3. On the one hand, a large part of the federal government acts as "a
sieve". This prevents the formation of permanent information monopolies. Another aspect is the
extent to which information sources are competing for rich media. And this is partly due network
interaction between the Congress and the bureaucracy within it. The information is retained by the
bureaucracy, wherever this is possible, but transmission of information is prescribed by law and
facilitates relationships. Furthermore, it is used by the bureaucracy to achieve goals related
general policies or personal goals. As a result, the press has usually more authoritative sources
for obtaining the desired information in a particular issue. None of them control how the
information will be sent or how they will be presented. Each reporter has this power in hand.
Moreover, the existence of specialized networks in the political sphere requires the presence of
interest groups, of teams of laborers and scientists are co-participants in possession of
information and are potential sources for journalists. Variety of information sources increases the
ability of reporters to "take over and choose" which will be news items and people will be part of
the subjects discussed. The principle of supply and demand increases the power of mass media
on attitudes and behaviors of mass politics. The more exclusive access to information which the
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media has and hold, more people are addicted to information and their analysis. However, when
individuals have alternative sources of information - such as personal experience or sources
people - presenting the news is less important's. For example, news about inflation and
unemployment are often tempered or exacerbated by personal experience or interpersonal
communication. People noticed inflation when price increases for meat. They hear about
unemployment when a local factory is closed and layoffs affecting their neighbors. National news
does nothing to add to personal information acquired by the individual. But news about a political
scandal or the development of diplomacy is usually the only information that a citizen gets to that
effect. The media are important as the only source of information?s.

A fundamental limitation of power of the press only as a medium of information is that
most Americans are more concerned about issues that affect them directly (inflation,
unemployment, education) than to issues and events far, far too distant from their lives. These are
issues alternatives to disposal and which is based on too little on the media, as information base.
But as increasing information needs of the public, increase the power of these media. When
information which the press looks are extremely numerous, news reporters and analysts have
control over the news and increase their power in the political process. But when demand exceeds
supply and control falls to the owners want more information, media power decreases. Media
power is not an exclusive creation of media organizations. She is also a product of systemic
developments that have altered the political system functions in a way that led to the increasing
role of the media. While created a unique role of the media for democratic systems. Public
relations policy is a tool that organizations can organize all communication activities to achieve
them. This policy does not say what to do, so they are dealing with strategic planning, but also
indicates that the rules should be carried out by public relations activities. 16 According to Bernard
Dagenais, "A public relations policy should first establish PICTURE organization. This image has
two parts: the material and symbolic. Physical picture is the visual identification of the organization
with its logo, colors, insignia branded header official papers, vehicles and business cards.
Symbolic picture is expressed by an organization speech built upon his personality™7.

For a better relationship between the press and politicians there have been set a series
of rules:

o Many people, in addition to media publishers have access to press releases via the Internet;
o Press releases can be a valuable communication tool, but only if they contain real news;
o Feedback from staff about the mass media press releases is that they are less well-prepared and
timely than considered specialists in public relations.
Internet access to press releases has advantages and disadvantages;
Staff of the mass media assesses the extent to which communications are well written, accurate,
complete and timely;
e To understand which are your favorite news-media, you have to study those media;
¢ You should know better their own institution, in order to find her news;
o Use the correct news and advertising information and be aware that the line between them is
unclear;
o The lead is the most important press release;
e Local angle of approach is important to draw attention to the news editor
o Where's lead boosted, use concise phrases and make sure you take care of “who”, “what”,
“when’, “where”, “why” and “how” in the first two paragraphs;
o The authors of texts for public relations can create their own quotes, which require the consent of
individuals who will be awarded - an advantage not enjoyed by reporters;
Press releases should be written in a simple, clear and direct style;
Format is important, but some media have their own style;
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o The news’ suggestions are sent to mass - media communication to stimulate interest of editors to
a subject;

o Press releases published notices, information about special events, breaking news, features and
reactions to bad news;

o Some information must be submitted in a form other than a press release, for example, tablets,
letters, reviews and photos of the boxes;

o All press releases used by traditional mass media are processed by them, and some can be
denied's.

The main weaknesses of the media would be;

e Compliance deadline sites - information given shortly before the close of the deadline by a major
political figure on an important fact as can be easily retrieved and later recounted in a non-critical
view.

e Compulsory sources’ mentioning — sources’ mention it is a binding of the media. Often, sources
are “undecided, unclear and inconsistent’. Sources’ mentioning creates a danger that the
information is inaccurate. There is also a risk that, by such means, to be submitted rumors,
negative effects on the veracity of the information, but effective in terms of a communication
strategy aimed at political manipulator.

o Shortness, drama and viewing of news - politicians resort to listing the events in which journalists
can't miss, spreading information through media agencies. Meanwhile, teams of paliticians’
counselors resort to PR tricks to make events more attractive.

o Accreditation scheme - an event that can’t be made public, politicians often make provision that
prohibits the participation of journalists.

o Breaking news - to get the maximum audience, politicians take advantage of the success of
certain types of programs carried in prime-time to communicate proprietary information’®-

Politicians are based on knowledge of rules and regulations of journalism, to influence
(manipulate) media coverage: those who know the rules and norms of journalism have the
opportunity to manipulate the press reports. Using the strategic needs and constraints of media,
advisers in public relations and media managers, and various groups and individuals can
determine what news is reported and how events are presented. In the view of Claudiu Saftoiu,
"the cynicism of political journalism is knowingly message depreciation and political action, by
installing the electoral public discontent with the political class continues anywhere in the world.
The argument of this claim comes from the finding that the news media become more negative
when covering political events, and search for more stubbornly than substance conflict. In that
way, induce long-term, a keen sense of cynicism in the electorate and chronic state of delusion,
as political action. (...) politicians themselves poisonous, contrast and conflict attitudes brought to
the screens. In the political lexicon of the press, political opponents of wickedness and filth have
become everyday expressions. Politicians have always chosen to be extreme attitude towards the
opponents, that neither party will have such a good word to say about the other side. From this
equation, bellicose, communication disappears. And with it, and the humanism of political
character. The result is that the electorate has the impression that political battles do not concern
him. Moreover, the electorate observes that those sent to public ignores it completely"20.
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La définition ambigué des acteurs de la Roumanie postcommuniste! est une question
tres révélatrice, enrichissante pour la discipline ayant comme objet d’étude la vie politique
roumaine. Le ftravail présent veut s'ériger en contribution a l'effort de structuration et de
conceptualisation des sujets majeurs de recherche ayant pour objet le processus de construction
politique induit par l'inflexion fondamentale de la politique roumaine contemporaine. Le moment
majeur qui détermine la configuration de la scéne politique roumaine actuelle est situé en 1989.
Cette année-ci, en décembre a lieu I'événement politique qui a permis l'inscription de la Roumanie
sur la liste des pays démocratiques, en concordance avec les changements politiques qui
s'opérent dans toute la région de 'Europe centrale et orientale.

L’écroulement des régimes communistes constitue un événement trés inattendu. La
vague des réformes mises en marche se traduit par la formulation d'une perspective future de
type constitutionnaliste pour ces régimes, orientée autour de la croissance du pragmatisme dans
I'acte de gouvernement. Pendant que la constitutionnalisation? apparait comme une option viable,
la disparition n’est pas prise en compte, ce qui donne le caractére surprenante aux évolutions
politiques que la période 1989-1991 va apporter.

Par conséquence, la dynamique évidente créée par lirruption démocratique en cette
région, l'oscillation constitutive de nouveaux régimes entre communisme et anticommunisme se
manifeste en tant que piliers qui orientent I'intérét agrandi des chercheurs pour cette région.

Ceux-ci sont intéressés par les fluctuations institutionnelles apportées par la mise en
place des structures de nature différente dans le cadre politique et par les réminiscences du
passé totalitaire, pesant sur la constitution des régimes démocratiques dans des proportions
variées. L'Europe Centrale et Orientale est configurée alors par une mosaique de pays dont
lindividualité se constitue en caractéristique principale. Ce particularisme prégnant, reflété
clairement dans les modes de structuration de I'environnement politique et social, invalide toute
tentative de généralisation ou d’application des théories consacrées de la science politique,
construites surtout pour 'Europe occidentale. En plus, la comparaison entre les régimes politiques
institués aprés la chute du communisme est mise en difficulté parce que les démarches de saisir
les points communs entre ces espaces peuvent s’avérer comme manquant de réussite.
Cependant, il y a l'alternative des études de cas précis pour un certain pays, qui aboutissent par
proposer des perspectives trés cohérentes.

De point de vue des spécificités fondamentales qui encadrent politiquement la zone
géographique de I'Europe centrale et orientale, la Roumanie pourrait facilement occuper la
premiere place. Qualifiée par la littérature de spécialité sous I'espéce d’un particularisme
accentué, celle-ci est capable de fournir un matériel riche et varié pour I'expertise en matiére
politique.

Individualisée par la révolution violente qui met fin au régime communiste et par le fait
d'étre la derniére qui commence la transition3, la Roumanie continue a affirmer ses spécificités
dans l'installation du postcommunisme. Bien que la révolution ait été la plus violente, la plus
sanglante de cet espace, elle peut facilement étre considérée la moins définitive rupture avec
I'’Ancien Régime et qui prend fin par lintroduction d’'un changement lent et peu visible.

Néanmoins, cet épisode révolutionnaire fournit le cadre pour le début de I'instauration de
la démocratie en Roumanie, vu que par ses effets, celui-ci permet lintroduction du
postcommunisme#. Méme si la révolution de décembre a constitué le moment de tournure de la
politique roumaine contemporaine et méme si elle a ouvert la possibilité de la construction d’un
régime démocratique, elle semble étre tombée en désuétude en tant que sujet de recherche dans
le domaine politique, elle s'est métamorphosée lentement dans une simple victime de I'oublis,
instrumentalisé « comme si c’est dans l'intérét de tous »5 .
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Aujourd’hui, la tendance prééminente est que tout discours en matiére politique ait une
connotation notamment négative, approchant des dimensions qui témoignent des malaises, des
dysfonctionnements du systéme politique roumain.

Pourtant, quelle que soit la vision sur I'environnement politique roumain, orientée dans
une perspective positive ou négative, il est essentiel de chercher la source de tous ces aspects a
travers une analyse de leur moment constitutif, respectivement, a partir de décembre 1989 et la
période immédiatement suivante.

Il est impossible d’expliquer de maniere plausible, d’appréhender, de formuler des
hypothéses et de comprendre le systéme politique roumain en termes de mécanismes, stratégies
de gouvernements, approche institutionnel ou du personnel politique sans opérer un retour aux
origines du phénoméne démocratique en Roumanie. Evidemment, la source est incapable de
fournir toutes les explications nécessaires pour la compréhension des évolutions politiques, mais
elle est élémentaire au moins comme point de départ dans une recherche et dans la description
du fil logique du parcours ultérieure d'une réalité politique.

Ainsi, 'objet du travail présent renvoie au moment précis de la constitution du régime
démocratique roumain actuel. Il faut souligner le fait que, dans cette perspective, la révolution de
décembre, en dépit du constat quelle a été le mobile déclencheur du changement, l'initiatrice du
postcommunisme comme ére politique aussi sur le territoire roumain, elle n'est pas analysée ici
comme I'élément central de ce qui a signifié début démocratique ou transition en Roumanie.
Clairement, il n'entre pas en question le refus du statut de la révolution, voire sa fonction
primordiale dans la définition du postcommunisme, mais il s'agit tout simplement d'originner le
noyau du développement de la vie politique démocratique dans la période immédiatement
suivante a la révolution ( la révolution étant comprise dans le sens d’un mouvement violente, la
révolte, les violences qui se déroulent dans la rue) a partir de la fin du mois de décembre et dans
la premiere moitié de 1990, dans la perspective du fonctionnement de la logique partitocratique.

Plus précisément, le régime politique roumain se définit comme une « partitocratie »7,
étant un type de régime qui gravite autour des partis politiques. Et cest justement cette
problématique des partis politiques, la configuration de l'univers partisan, les rapports et les
tensions entre les partis qui encadrent 'existence de la vie politique.

Sans contester la signification du moment révolutionnaire, il est temps de regarder un
peu plus loin et de déceler les significations que I'avénement de ce moment apporte pour la
dimension partisane du nouveau régime politique. Dans cette direction, décembre 1989 manifeste
une importance majeure : l'institution du pluralisme politique. Cette inauguration apparait dans le
premier document programmatique élaboré par I'organisme révolutionnaire qui organisait aussi le
gouvernement provisoire - le Conseil du Front du Salut National. Celui-ci, dans son premier
Communiqué 8, annonce l'extinction du parti unique et l'introduction du pluralisme politique, qui
permettra une véritable explosion des partis, parmi lesquels le role significatif I'a joué le Front du
Salut National et les partis historiques revitalisés.

De cette maniere, poursuivant 'observation de la dynamique partisane comme noyau
dur de la constitution et du fonctionnement du systéme politique roumain, il est normal d’opérer ce
déplacement de I'accent sur la composante partisane et sur le principal parti qui a structuré la
transition en Roumanie et qui initialement a porté le nom de Front du Salut National (FSN).

Effectivement, l'intérét de la recherche pour ce sujet se justifie dans une double
perspective : premiérement, il s'agit de l'intention d’obtenir une explication concréte et pertinente
de la logique interne qui a détermine le FSN de se transformer en parti politique par 'inventaire de
I'ambiguité, de I'obscurité, de I'hétérogénéité des opinions élaborées relativement a ce sujet trés
sensible et deuxiémement, ce travail est fondé sur un theme qui réunit les deux objectifs énonces
antérieurement: la démarche de chercher I'essence, I'origine de la structuration de la vie partisane
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postcommuniste, en se penchant sur son principal acteur, dans I'éventualité de I'obtention d’une
vision valide sur le sujet a rechercher et ensuite, I'étude se propose d’étre un essai de d’analyse
de 'aménagement partitocratique initiale du régime post 1989.

La problématique de la partification de la scéne politique, phénomeéne constitutif du
régime politique est une essentiellement complexe et difficilement explicable méme du point de
vue juridique étant donné le fait que méme l'organisation légale des partis politiques est trés
variable®.

Le 22 décembre est constitué la Conseil du Front du Salut National, organisme
révolutionnaire ayant le réle de s’occuper de la gestion de la situation politique et économique du
pays jusqu’au moment de premiéres élections, témoignant son intention de ne pas participer a
ces élections et ayant strictement une vocation politique provisoire. « Méme si le 3 janvier 1990, le
FSN a fait connaitre I'opinion publique qu'il n’est pas et qu'il ne va pas se constituer comme parti
politique, trois semaines plus tard (le 23 janvier), le Conseil Front du Salut National décidait (128
votes pour, 8 contre et 5 abstentions) la transformation du FSN en parti politique, fait qui a
provoqué la protestation et la démission du parti des personnalités comme Doina Cornea, Ana
Blandiana, lon Caramitru, Mircea Dinescu »'. N'empéche, le Front s'inscrit le 6 Février au
Tribunal Municipal de Bucarest comme parti politique, gardant le méme nom —le Front du Salut
National et étant présidé par lon lliescu.

Conséquemment, il est logique de se demander sur le pourquoi et le comment de cette
décision de se transformer en parti politique, pour voir quelle a été la stratégie envisagée par le
FSN, si cette transformation a été une action spontanée ou préméditée et de quelle maniére elle
s'est poursuite si facilement. En plus, il faut se poser des questions sur la nature du FSN, prenant
en compte la définition canonique d’'un parti politique, qui est celle de représenter une faction, une
partie de I'électorat. Essayant de retracer le parcours historique du terme, Pierre Bréchon remonte
jusqu'au Moyen Age, période dans laquelle le parti représentait un groupe particulier dans le
corps de I'armée : « Ce n'est qu’une partie d'un entier »". Dans ces conditions, le FSN arrive
difficilement a s’encadrer véritablement dans la catégorie des partis politiques, vu qu'il déclare et
maintient la portée exhaustive.

L'idée postulée dans cette analyse est qu'il faut envisager la genése du Front du Salut
National comme parti politique en termes d’'un devenir, d'un processus de transformation. La
démarche est farouchement atteinte par une difficulté de qualification du sujet qui subit la
transformation. Plus concrétement, il est important de rendre compte des variables de ce
processus pour saisir comme objet intelligible le FSN antérieurement et ultérieurement a la
transformation. Antérieurement, ce corps est difficilement qualifiable, gravitant dans un
environnement multiforme, entre soit représentant de la nation, soit incarnation de I'Etat roumain,
soit le cercle des personnes composant le Bureau Exécutif du CFSN. Aussi au niveau du FSN
comme parti politique, cette difficulté de définition du son statut et de sa nature se préserve.

l. Interstices entre le Front du Salut National et la Révolution

La révolution, telle décrite par Charles Tilly comme étant « le transfert par la force du
pouvoir dans I'Etat quand au moins deux groupements distincts d’'adversaires formulent des
revendications incompatibles en ce qui concerne le contrdle de I'Etat et une partie significative de
la population donne son appui pour les revendications de chaque groupement »'2 désigne un
processus trés complexe et difficilement perméable a I'encadrement dans une matrice définitoire.
La notion de révolution a suscité I'intérét d’'un grand nombre de chercheurs du champ politique,
donnant naissance a une riche littérature, mais ce qui est essentiel est le fait qu'il n’existe pas une
formule universelle de la révolution, ce qui signifie que chaque phénomeéne de ce type a ses
particularités et, par conséquence, il doit étre analysé par le prisme de ce qui lui est propre.
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L’analyse sera menée en partant de la relation qui existe entre le Front du Salut National
et la révolution de décembre, plus précisément, il s’agit non seulement d’observer le réle que cet
organisme a joué lors de la révolution et dans la période suivante, mais aussi de regarder sa
perspective sur le processus révolutionnaire.

Le choix de la dimension qui concerne les rapports qui s'établissent entre le Front du
Salut National et la révolution se justifie simplement par le fait que celui-ci est I'acteur principal
des événements de décembre, dont le discours et la pratique a déterminé I'avénement de la
révolution et I'évolution ultérieure de la vie politique roumaine. Ici, s'impose la nécessité de parler
du Front du Salut National partant d’'une définition minimale qui peut lui étre attribuée,
respectivement organisme révolutionnaire qui a remplit le vide du pouvoir en Roumanie aprés la
fuite du couple Ceausescu et qui pour une période d'approximativement six mois, a gouverné le
pays. Bien sdr, maintenant il est question de raffiner, d'analyser quelle est la pertinence de cette
définition, quels sont les spécificités, les caractéristiques du Front du Salut National qui découlent
de cette définition et finalement de proposer une définition plus englobante, plus précise et plus
complexe de cet acteur politique.

Essayant d’arriver a une finalité dans cette tentative, une distinction fondamentale
trouve sa place, celle entre le Front du Salut National et le Conseil du Front du Salut National, une
séparation nette entre la fonction partisane et celle Iégislative et exécutive, simultanément. C'est-
a-dire, apres le mois de janvier 1990, par Front du Salut National il faut comprendre
exclusivement la formation partisane qui s'inscrit au Tribunal Municipal le 6 février 1990 en tant
que parti politique, en vue de la participation a la compétition électorale. Le Conseil du Front du
Salut National représente I'autorité Iégislative et exécutive, qui a remplit le vide de pouvoir et qui
s'est ultérieurement étendu au Conseil Provisoire d’'Union Nationale.

Au sein de ce Conseil du Front du Salut National, organisme qui dailleurs se définit
premiérement par une hétérogénéité accentuée, il est important de saisir au moins trois niveaux :
le premier niveau, qui est le plus large et s’étend jusqu’aux structures du territoire, un niveau plus
restreint (soit des intellectuels, soit des membres de I'Armée, soit des figures importantes de
I'ancienne élite dirigeante) et le niveau le plus restreint, du leadership constitué dans le Bureau
Exécutive du Conseil du Front du Salut National, incluant son président, lon lliescu, et autres
noms sonores comme par exemple Petre Roman, Silviu Brucan, lon Caramitru'3.

La révolution roumaine se déroule d'une maniére individualisée aussi & cause de la
configuration antérieure du régime politique. Pour ce qui tient au contexte interne, la Roumanie
présentait quelques particularités, parmi lesquelles une organisation du pouvoir et de l'appareil de
I'Etat qui semblaient trés structurée et efficace, trés bureaucratisée, mais cependant il controlait
une société statique, en état d'immobilité, manquée de vitalité pour laquelle 'uniformisation et le
conformisme constituaient les mots d’ordre.

Sur le plan international, la Roumanie se tenait a I'écart de grandes puissances,
phénoméne justifié par le choix de Nicolae Ceausescu de choisir I'éloignement des politiques
d’'ouverture lancées par le centre de Moscou et adopter une voie différente pour le parcours
politique de son pays.

Cette situation trouve ses racines dans un processus qui a lieu dans les années 1980 et
qui concerne des transformations successives dans la structure des élites communistes. Il s’agit
de l'autonomisation’ des élites dans chaque pays communiste, de la rupture de I'élite unique
communiste, qui conduit a la fragilisation que la division apporte, a la perméabilité et finalement a
la destruction de cette classe politique. Pour le temps que cette élite fit restée compacte, alors les
révoltes des masses ne sont arrivées a aucun résultat, mais sans le pouvoir de l'unité les
révolutions de 1989 ont atteint leurs buts.
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Il. Sous le signe de la continuité. Structuration de la problématique identitaire du FSN

«F.S.N. = P.C.R. »" cétait écrit sur une pancarte des participants a la réunion
électorale de Parti National Paysan Chrétien Démocrate (PNPCD) de 22-23 Avril, marquant par
le signe de I'égalité mathématique une identité entre le Front du Salut National et I'ancien Parti-
Etat du régime communiste.

Par conséquence, I'enjeu est de mesurer jusqu’a quel point cette équivalence est
pertinente en partant de I'analyse de la structure identitaire du FSN. Pour cette raison, il s'agit de
mettre en balance une autodéfinition du FSN telle qu'elle est réalisée dans les pages du
journal « Dimineata » et la reconstitution de la trajectoire initiale de I'actuel Parti Social Démocrate
(PSD) pour saisir ainsi comment la continuité avec le PCR, la légitimation révolutionnaire ou
d'autres éléments s’encadrent comme étant des dimensions constitutives du premier parti
gagnant aux élections libres de 20 Mai 1990.

Toutes ces perspectives gravitent autour de la problématique identitaire qui exige des
clarifications, elle étant qualifiée comme jouant un role essentiel dans I'activité ultérieure du parti
et dans la maniére dont il se [égitime en tant qu’acteur politique.

II. 1. Stratégie d’autodéfinition

L'effort d’autodéfinition consacre dés le début la question de la légitimation
révolutionnaire du FSN, en prenant comme critére primaire la mesure de 'engagement dans le
déroulement des événements révolutionnaires. Du point de vue temporel, la Révolution de 1989
et la naissance de FSN sont des processus simultanées, I'organisation de ce groupe ayant lieu
graduellement dans des conditions de violence, de terreur, dans le contexte de la crise générale
de la société notant que «le FSN a été la premiére organisation qui a pris le message
antitotalitaire et le souffle de la révolte populaire, en les transformant dans des actes décisionnels
du premier organe du pouvoir révolutionnaire- CFSN »16,

En politique, la capacité langagiére'?, la maniére d’exprimer des conceptions, des
attitudes, des valeurs et des principes politiques sont essentielles.

En effet, la politique se construit a travers cet attribut, de parler ou de se parler, elle est

en soi une activité consubstantielle a la communication. Faire de la politique (s’agissant ici de la
qualité de la politique d'étre fabriquée, construite, artificielle, elle n'étant pas une donnée naturelle,
mais le résultat d’un travail de construction, de création et fondamentalement de communication)
est un effort équivalant au fait de constamment partager des idées, discuter et .
Ayant en téte cette conception de la politique comme terrain spécifique du langage, le constat
objectif et implicite est qu'il faut expliquer et comprendre les acteurs politiques a travers ce quiils
expriment. Et en plus, ce ne sont pas essentielles seulement les idées et I'objet d'un discours,
mais également importantes sont la stratégie qu'ils emploient, le comment de la construction de
leur rhétorique, qui contient en elle toutes les explications et les justifications constitutives pour la
maniére d’'agir de ces acteurs.

Conformément a larticle du journal Dimineata, dépassant l'obstacle de la grande
implication dans l'atteinte des objectifs révolutionnaires, le FSN continue son parcours par des
actions constructives. En effet, cette organisation révolutionnaire se fait remarquer par son
dualisme : d’'un c6té, c'est l'activité révolutionnaire qu'il se donne comme tache, qui suppose
implicitement une action de destruction et ensuite, celle-ci est suivie par un effort de
reconstruction étatique, un travail a la fois social et politique, éminemment & but constructif — de
rétablissement, de remise en marche du fonctionnement normal du pays : « Le Front représente
la seule formation politique sollicitée dés les premiers jours a mélanger le travail révolutionnaire-
destructif avec celui constructif, les deux aux niveaux des paliers multiples et complexes de
I'Etat »78,
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Alors, aprés avoir conquis l'idéal de la Révolution de décembre, le devoir du Front a été
celui de d'organiser au niveau politique cette nouvelle vie, en essayant d’avoir une approche
optimisée et efficace dans le contexte politique si complexe, acide, trompeur et a la fois tres
sensible et facilement perturbateur.

Ces conditions étant données, le point-clé de la stratégie de FSN ne pourrait étre qu’'une
seule : la transformation en parti politique pour continuer les démarches de réhabilitation du pays
déja commencées, transformation vue comme solution idéale, comme « clé de volte »'9 mais
aussi déterminée par les circonstances, considerée par celui-ci 'unique maniére envisageable
dans la perspective du redressement du pays.

En synthétisant les idées avancées par I'article de journal respectif, I'autodéfinition du
FSN surprend les mémes dimensions que ses leaders exaltent dans leurs discours,
respectivement : |égitimation révolutionnaire de la construction identitaire, la spontanéité absolue
de l'organisation qui prend naissance dans un contexte de pression et dans I'atmosphére violente
et tensionnée générale et puis la préoccupation unanime pour la reprise du fonctionnement
normal de la vie sociale et politique en Roumanie.

Important & souligner cest la stratégie, la tactique de l'approche, la logique
argumentative employée dans la caractérisation du FSN par le FSN vu que cette rhétorique fait
preuve d'une capacité d’adaptabilité significative a la dynamique souvent touchée par le
radicalisme de I'environnement politique roumain dans les premiers mois de 1990 — il s’agit d’'une
reprise des argumentations des adversaires a laquelle s’ajoute une contre-argumentation solide,
I'accent réussissant a étre maintenu sur la dimension exclusivement positive de I'activité du Front.

De cette maniére, le «certificat» de naissance du Front englobe [élément
révolutionnaire, 'engagement politique total et le comportement dévoué, la dimension constructive
et la nouvelle légitimation qui envisage I'accomplissement des objectifs révolutionnaires a long
terme. Une analyse minimale du vocabulaire utilisé dans le « certificat » rend compte de la
primordialité des actions menées par le Front et de la vocation exhaustive de cette organisation
(visibles a travers ['utilisation excessive des mots comme « le premier », « le seul » et par des
adjectifs suggestifs : « multiple », « complexe », « pléniére ».

Apparemment, dans le discours de FSN sur sa nature et sur sa constitution, doté de
consistance et d’une logique argumentative parfaite, il ne se pose aucunement la question d’'une
continuité quelconque avec 'Ancien Régime, pas d’héritage de PCR, pas de lien avec l'avant
décembre 1989.

Avec le souci constant de rendre compte de la distance souvent énorme qui existe entre
le discours et la pratique politique, notre démarche suivra par I'élargissement de la perspective
sur le moment constitutif du FSN pour élaborer a la fin une conclusion pertinente et justifiable, qui
concerne le probléme identitaire du principal parti qui a structuré la scéne politique roumaine
postcommuniste.

II. 2. Débat sur la question identitaire du FSN

A l'opposé de cette rhétorique du FSN sans aucun rapport avec le régime communiste, il
y a des théses soutenant toute une autre vision, qui mettent en question une succession de PCR,
sous le signe d’une continuité a un niveau tridimensionnel- institutionnel, du personnel politique et
respectivement idéologique?0, qui s’entremélent créant une configuration particuliére du systéme
politique roumain au début de I'année 1990.

Visant a contrebalancer la conception singuliere de l'autoreprésentation du FSN,
plusieurs recherches se rendent utiles, toutes essayant de reconstituer I'histoire et le parcours du
parti qui a dominé la vie partisane roumaine postcommuniste- le PSD. Alexandru Gussi se penche
sur une analyse trés détaillée de la relation de ce parti avec le passé totalitaire, sur le fait de
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constater en quelle mesure ce passé est-il vraiment passé, vu qu'il faut parler du communisme en
termes de « distinction et non pas rupture »2! et toutefois 'auteur se propose de trouver les
racines des malaises du systéme démocratique roumain dans I'analyse de ce parti par rapport &
la période de transition et de I'ancien Etat communiste. Afin de clarifier la question identitaire, il
faut expliquer les termes, l'identité étant « le résultat d’une production du discours de l'intérieur de
la structure politique, notamment par le choix des dirigeants et de la doctrine »22. Mais dans le cas
de FSN, l'auto-discours n’est pas suffisant pour fournir une image exhaustive de la réalité de cette
organisation. Gussi trouve aussi une liaison trés sensible entre I'héritage du PCR et le moment
constituant de FSN, accentuant le fait que la question identitaire, qui dans le cas de FSN s’avére
tres problématique, est celle qui structure finalement l'essence du parti. L'actuel PSD apparait
comme étant trés marqué, au moins a ces origines, par le phénoméne de la personnalisation du
politique (vu que lon lliescu, 'homme fort qui constitue le noyau du groupement, est plus qu’un
symbole révolutionnaire, il est l'incarnation de tout ce qui représente la politique a lincipit
démocratique en Roumanie) et démontre une spécificité doctrinaire, vu que « le Front est la seule
formation politique non- délimitée idéologiquement [ ...] ce qui découle de la maniére de sa
constitution méme et de son évolution comme force politique »23.

Partout en Europe de I'Est le clivage constitué autour du passé communiste s’érige en
theme central, mais de nouveau la Roumanie avance des spécificités en ce qui concerne la
relation pluridimensionnelle, toutefois éminemment alambiquée entre le Parti Communiste
Roumain et ses successeurs démocratiques. Le phénoméne de I'apparition et de la consolidation
des structures partisanes dans les pays ex-communistes se fait délimiter par ces particularités. En
cette perspective, ils sont a rappeler parmi d’autres les recherches de Daniel - Louis Seiler?4, qui
analyse la configuration des formations partisanes européennes partant de la théorie des clivages
fondamentaux élaborée par Stein Rokkan?® et de Jean-Michel de Waele, auteur qui fait une
radiographie générale de la configuration sociale et politique des pays anciennement
communistes, en s'attardant aussi sur le théorie de D.L. Seiler sur les partis politiques.

L’Europe centrale et orientale est envisagée par Jean-Michel de Waele comme étant la
cadre des « bouleversements »%6, des dysfonctionnements qui affectent la scene politique et
sociale, a laquelle s'ajoutent « 'absence de la tradition démocratique, I'apparition lente d’'une
classe politique compétente et professionnelle, les difficultés dans la modernisation de la justice,
la situation économique et sociale »27 .

Parmi les clivages structurantes de ces sociétés, le plus important est celui entre
anticommunisme et néo-communisme, trés manifeste et qui fait que « d'un c6té, se trouvent les
partis nés des mouvements de dissidence et d'opposition envers les régimes « communistes » et
de l'autre, se retrouvent les formations qui ont hérité les structures du régime précédant »28,
L’enjeu de l'auteur était de voir pour encore combien de temps ces deux versantes vont organiser
la scéne partisane, la réponse étant difficile a donner, tenant compte de la dynamique sociale et
politique de ces espaces.

Dans la vision de cet auteur, le clivage communisme-anticommunisme est envisageable
en Roumanie sous la forme d’une tension constitutive. Réalisant une tres détaillée analyse de
cette théorie en lappliquant au cadre politique roumain, Cristian Preda observe «qu'en
Roumanie, le postcommunisme n'invente et ne reconstitue pas des clivages »2% , mais se fonde
dans une temporalité bien définie sur deux tensions : celle entre communistes- anticommunistes
et la tension nationaliste.

La ligne continue entre le PCR et le FSN est trés visible au niveau du personnel
politique, elle étant définie comme « le rble joué dans un certain parti par des individus ayant des
fonctions de leadership dans le Parti Communiste et 'appareil de I'Etat »3, méme par la simple
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observation d'un repositionnement de I'ancienne nomenklatura dans les nouvelles structures de
pouvoir

Approcher la dimension des élites politiques s’avére étre un instrument utile pour la
recherche, parce que les révolutions de Roumanie et de toute I'Europe Centrale et Orientale
gravitent autour de la question du role et de l'implication des élites une fois dans le moment
révolutionnaire et ultérieurement dans la construction de nouveaux régimes politiques dans ces
pays

Pour nuancer la notion d'élite, le sens précis de celle-ci et le role que les élites (et bien
s(r, de quel type d'élite il s’agit) ont joué en décembre 1989, apparait comme inhérente une
analyse des actions des élites roumaines lors de la révolution et dans la période immédiatement
suivante. Raluca Grosescu réalise une étude sur le reclassement3! politique de la nomenklatura
aprés 1989, en constatant que ces personnes se constituent avec aisance dans de nouvelles
formations politiques. Représentatif de ce point de vue est I'histoire du Front du Salut National, qui
non seulement renferme a son intérieur des noms importantes de I'ancienne élite communiste,
mais il est forgé en tant qu'acteur politique par des personnalités-clé du régime communiste a
coté d’autres partis politiques comme le Parti la Grande Roumanie, le Parti de I'Union nationale
de Roumanie, le Parti Démocratique Agraire de Roumanie, le Parti Socialiste du Travail ou I'Union
des Hongrois de Roumanie. L'auteur retient les chiffres de I'apparition de I'ex-nomenklatura dans
les Parlements postcommunistes — pour 1990 et 1992, il s'agit d’'une proportion d’environ 20%
des membres de la nomenklatura qui se sont perpétués au pouvoir, 28% en 1996 et ensuite une
réduction en 2000 a environ 14%. Pour les premiers deux gouvernements d'aprés 1989,
quantitativement plus de la moitié des postes ministériels étaient occupés par la nomenklatura
communiste, pour le troisiéme gouvernement la proportion connait une diminution insignifiante
jusqu'a 47% et en 2000, la chiffre est de 18%.

Conformément a I'analyse citée, la figure la plus importante est celle de lon lliescu qui
sous le régime communiste s'était élevé sur I'échelle hiérarchique jusqu’au rang de membre du
Comité Politique Exécultif, suivi par Alexandru Barldadeanu et Dan Martian, devenus présidents
des deux Chambres Parlementaires postcommunistes et aussi Silviu Brucan, conseiller du Front
du Salut National jusquen 1991. La réapparition des figures de premier rang du régime
communiste dans les nouvelles structures démocratiques en train de se constituer méne a la
constitution d’'une classe politique particuliére que Daniel Barbu appelle postnomenklatura32. lon
lliescu méme parle de l'inévitabilité de la perpétuation de I'élite politigue communiste dans le
nouveau régime en affirmant que « La nomenklatura de I'Etat (les ministres, les ministres-adjoints,
les dirigeants de différents départements ministériaux, les présidents des conseils populaires)
n'est pas complétement disloquée, mais elle ne peut pas étre disloquée par décret sans laisser le
pays en désordre »3,

Insistant sur une logique de continuité entre I'ancien régime, le FSN et ses héritiers, il
est inévitable I'observation que « I'acteur majeur de la vie politique roumaine, le PSD a représenté
le parti d'une conversion graduelle des anciennes élites communistes vers la socio-
démocratie »%4. Le FSN est qualifiée comme le tribun d’une évolution conservatrice par rapport au
passé, d’une attitude sinon nostalgique au moins prudente, masqué par la théorie du
consensualisme, ce qui 'encadre dans cette taxonomie dans la catégorie de réformistes
minimalistes®.

Plus précisément, il s’agit d’'une substitution de I'élite politique groupé autour de Nicolae
Ceausescu par une partie de I'élite communiste qui ne pouvait plus se contenter de rester dans
lombre, le processus révolutionnaire s'érigeant ultimement en « modalité par laquelle le
démantelement d’une structure politique se substitue au changement de I'élite politique»3e.

157



Revista de Stiinte Politice. Revue des Sciences Politiques @ No. 35 e 2012

La continuité devient un élément d’autant plus important vu qu’elle est reflétée avec
prééminence dans la nature, la constitution et le fonctionnement du parti qui a dominé la transition
vers la démocratie en Roumanie, transition qui témoigne hautement de I'empreinte communiste
qu'elle garde encore a travers les insuffisances, le déficit démocratique politique en Roumanie, le
soutien populaire envers le communisme et I'héritage du régime communiste et de la
Révolution3”. Ce parti se fait éventaillier par sa flexibilité et surprenante capacité d’adaptation a la
dynamique de la vie politique, en poursuivant assidument ses objectifs électoraux.

Effectivement, la préservation de la dimension institutionnelle, partisane est la plus
prégnante, parce que « si le FSN ne condamne pas le Parti Communiste, c'est parce quil
envisage de la remplacer en tant que structure a la fois étatique et partisane »%,

La thése de la continuité qui lie le PCR avec le FSN dans ce qui lui est essentielle, c'est-
a-dire, la dimension institutionnelle, avance alors d’'un rejet catégorique de tout rapport ou
héritage du régime communiste entretenu par le FSN Iui- méme ( groupement qui par ailleurs
préfére de placer et maintenir son bagage idéologique et son héritage historique sous le signe de
I'ambiguité, étant incapable de produire un discours argumenté concernant ses origines) vers une
« disposition tout aussi marquée de recouvrement et reconversion des instruments institutionnels
d’action, de gestion et de production du savoir, fabriqués par le systéme précédent »%,

Pour ce qui tient a l'aspect idéologique, I'évolution du FSN est encore plus difficile a
déceler tenant compte du fait que celui-ci n'adopte pas une orientation doctrinaire trés claire,
choisissant d'adapter constamment son discours aux réalités fluctuantes de la société roumaine.
Et cest justement cette adaptabilité I'ingrédient nécessaire a la recette du succes électoral, vu
« qu’en Roumanie les partis politiques ayant des liens avec I'ancien Parti Communiste démontrent
une flexibilité idéologique plus grande qui leur a permis d’occuper la majorité de I'espace politique
dans les élections successives postcommunistes»?0

Fondamentale dans I'approche idéologique de FSN c’est la composante nationaliste de
son discours, le fait que « le nationalisme postcommuniste est la principale forme par laquelle est
assurée la succession de l'ancien parti unique »#' qui fait « directement appel a l'univers
idéologique de PCR, dont le principal trait était le culte de I'Etat national »42. Du moment- méme
de sa constitution étatique, la Roumanie a fondé sa construction sur I'élément nationale ; dans cet
espace, avec I'écoulement des siecles, un nationalisme de type étatiste s’est progressivement
développé, étant parachevé dans les décennies communistes, un nationalisme étatiste qui
implicitement mettait a 'avant son essence ethnique et sa dimension xénophobe, accentuant
lidée d'intérét national, theme que le FSN reprend en 1990. Comme Gussi le remarque, a cette
prééminence de I'Etat national, s'ajoute un autre élément qui fait appel a la figure de Ceausescu
et a son régime, qui est le culte du chef, du « Conducator »44. Cette stratégie nationaliste et
simultanément xénophobe constitue de nouveau un critére de différenciation de la Roumanie des
autres pays de I'Europe Centrale et Orientale, le discours sur l'intérét national primordial,
prévalant les autres principes, étant un point touché par le FSN visant a le légitimer et attirer le
soutien des masses pour sa conception et action politique. De nouveau, le FSN et ses démarches
témoignent de la dualité de sa perspective : dans une direction se trouve 'attachement a I'Etat
national, comme fondement de la configuration de la nouvelle communauté politique, constitution
d'un corpus de valeurs communes autour de l'unité étatique, ou plutdt autour de I'unité d’action
politique qui entoure la vision et les principes du FSN dans le contexte du pluralisme politique
institué par les accomplissements révolutionnaires. Dans 'autre direction, cette exaltation de I'Etat
national comme théme prégnant qui circule dans I'environnement politique n’est qu'une autre
manifestation du prolongement des idées communistes dans le postcommunisme et un signe de
la continuité entre le PCR et le FSN de point de vue de l'orientation idéologique.
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lll. Conclusions

Tout au long de cette analyse, notre intérét s'est penché sur la transformation du Front
du Salut National en parti politique. Prise telle qu'elle ou bien considérée comme dans une
logique normale de préservation du pouvoir politique, cette transformation pose des questions qui
renvoient a la configuration structurale du régime politique roumain postcommuniste. L'intention
est celle de démontrer limportance majeure d'un événement qui, dans le cadre de la complexité
étonnante de la période décembre 1989 — mai 1990, a été probablement qualifié comme lieu
commun et laissé tomber en désuétude.

L’étude, structurée sur trois paliers principaux d’analyse vise a mettre en évidence une
construction identitaire spécifique, capable d'expliquer les conditions qui ont mené au processus
de devenir qui pendule entre les deux coordonnées : organisme révolutionnaire — parti politique.
Le sujet de cette restreinte recherche - le parti politique intitulé « Le Front du Salut National » est
analysé dans des étapes successives : premiérement, l'investigation se penche sur son réle lors
de la Révolution de 1989; ensuite on passe de I'observation attentive de I'effort d’autodéfinition,
de construction d'une image Iégitime aux yeux de I'électorat et de la société roumaine & une
incursion dans le monde des débats scientifiques centrées sur la ligne de continuité existante
entre 'ancien PCR et le nouvellement constitué FSN.

L’étroite liaison entre le CFSN et les événements de 1989 est incontestable, celui-ci
prenant la responsabilité de gérer la situation du vide du pouvoir. En se rattachant a 'idée déja
énoncée de destruction de I'Ancien Régime - construction du paysage postcommuniste, le Front
vise a se forger comme la seule alternative viable pour continuer le travail commencé dans le
mois de décembre. Sa stratégie d’autodéfinition renferme donc principalement la légitimation
issue de la participation révolutionnaire et le projet d'institution d'un Etat postcommuniste
fonctionnel. Partant d’'une perspective unidimensionnelle qui consiste dans un glissement dans la
profusion du FSN comme parti politique, par le constat de la consistance interne de cette
formation politique, la perspective s'élargit ayant comme but I'exploration des autres dimensions
qui témoignent de sa complexité.

Le maintien par le FSN d’une visible ambigliité autour de la question de ses origines et
la maniére de se rapporter au passé communiste contraste avec la suivante démarche, celle de
lintroduction dans I'analyse des articles, des études appartenant au champ de la science politique
qui proposent la version de la continuité évidente entre le FSN et le PCR.
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Abstract: The events of December 1989 have led to major changes of the Romanian
constitutional and political system in line with the new political, legal, economic and social realities.
Establishment of political pluralism as a condition sine qua non of constitutional democracy,
imposed not only organizing periodic, free and fair elections for designating members of
Parliament, but also a reform of the Romanian political class. The new political order had to be
based on truly democractic principles and state institutions had to be the expression of the
electorate. All these exigences implied a change of the electoral system, as the old provisions
were incompatible with the new political regime. Since 1990, the electoral legislation has
undergone extensive changes that were aimed at building a genuine democracy in Romania. The
process of society democratization was slow, gradual and, unfortunately, still uncompleted. This
approach seeks to realize a radiography of the electoral reform in the post-communist period and
to analyze the extent to which this reform has contributed to the stregthening of democracy.

In this regard, we also consider the effects of the electoral system on political parties, on the
configuration of representation and not least, on the behavior of voters. It therefore remains to be
seen whether we can talk about a full-fledged democracy in Romania, or whether in the years
that followed the fall of communism, we have witnessed just a simulation of the mechanisms of
democracy.
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Introduction

The fall of communism in December 1989 generated important changes of the
Romanian political life and also constituted a decisive step in the building of democracy. All the
changes that took place were in accordance with the new palitical, legal, economic and social
realities.

The Decree-Law no. 8/1989 marked an important moment in the evolution of the
Romanian political arena, because it enshrined political pluralism and free formation of political
parties. Thus, political pluralism became a condition sine qua non of democracy, which imposed
not only organizing periodic, free and fair elections, but also a reform of the Romanian political
class. The political class had to be formed on the basis of truly democratic structures and
principles, which entailed a new electoral system.

Since 1990, the tortuous process of democratization has started with small and timid
steps, an important factor which contributed to it being the electoral system change. Therefore,
after the fall of the iron curtain, the electoral legislation has undergone many amendments that
were aimed at building a genuine democracy in Romania. The question is whether the electoral
reform has led to a full and authentic democracy in Romania. In order to answer this question, we
shall address the main changes of the electoral system since 1990, the effects of these changes
on the political party system and on voting behaviour, and also the contribution of the electoral
system to consolidating democracy.

1. Main electoral changes in the post-communist period

During the events of 1989 the National Salvation Front (FSN), which comprised the
outstanding representatives of the Romanian Revolution, was created. FSN adopted the Decree-
law no. 2/1989, on December 27, by which the National Salvation Front Council (CFSN) was
formed. This Council had both legislative and executive prerogatives, as the president of the
Council was also vested with powers of a head of state. The responsibilities of the National
Salvation Front Council also included the competence to regulate the electoral system.

The first legislative elections, in 1990, were governed by the Decree-Law no. 92/1990,
which was considered to be “a mini- provisional Constitution of the revolutionary government
period™ because it restored bicameral parliament and introduced the principle of electoral-based
representation of the will of the electorate. Both Parliament and the President were elected by
universal, equal, direct, secret and freely expressed suffrage. In order to be elected in the House
of Deputies a candidate had to be at least 21 years old, while for the Senate and the Presidency
at least 30 years old. All people aged over 18 were entitled to vote, except for the mentally
challenged placed under judicial interdiction, and also the persons deprived of election rights
pursuant to a conviction to imprisonment. The type of ballot used for designating the members of
Parliament was proportional representation. This type of ballot was in accordance with the
features of the political spectrum in that period, considering the fact that political parties were still
shaping and crystallizing their ideologies. Hence, at that time, political parties were unable to
highly polarize the electorate. The electoral law also provided that organizations representing
national minorities that didn’t meet the required number of votes to achieve a seat in the Chamber
of Deputies, were entitled to a mandate. However, the Decree-Law no. 92/1990 had some
“distorted” effects regarding the nationwide distribution of seats2. Article 71 of the Decree provided
the distribution of mandates at two levels: level | (county level): after checking the list of parties
that scored a number of votes higher than the electoral coefficient, the Constituency Electoral
Bureau assigned the seats at the county level according to the Hare formula; level Il (national
level): the rests of these operations and the lost votes were aggregated at national level using the
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d’Hondt formula. The consequences of the second distribution of seats were quite strange,
mathematically explainable, but difficult to be understood and accepted by the electorate. For
example, UDMR (the Democratic Union of Hungarians in Romania) which is an ethnically based
organization, won seats in constituencies where it scored less then 5.5 % of the votes.

The revival of Romanian parliamentary life was accompanied by the adoption of the
Constitution in 1991 which regulated fundamental democratic principles, such as: political
pluralism, the principles of equality and non-discrimination, separation of powers, rule of law, free
and fair elections. The 1991 Constitution represented the cornerstone for building democracy in
Romania.

Elections in Romania were held on three levels: local level (for local councils, county
councils, city halls and General Council of Bucharest Municipality), general level (respectively for
the Parliament of Romania) and presidential level. For each of the three levels, there were special
provisions: Law no. 70/1992 on local elections, Law no. 68/1992 for electing the Chamber of
Deputies and Senate and Law no. 69/1992 for electing the President of Romania.

Closed Party list system and distribution of seats according to the principle of
proportional representation, provided by Law no. 68/1992, reflected the new political realities, i.e. :
the active role of political parties in the transition to a democratic society and the desire of political
leaders to enhance the prestige of political parties. The plurinominal system allowed political
parties to define their strategies and political platforms and to build an effective structure at local
level. The system for electing the president was and is still based on
uninominal majority vote with two ballots, as in other democracies.

This legislative framework which was valid for the 1992 elections has undergone since
then several modifications, in line with the new electoral demands and particularities of the
political system. In 2000, a series of emergency ordinances (O.U.G.)® changed some aspects of
the electoral system concerning the numbering of the constituencies, the number of deputies and
senators, functioning of the electoral offices, proposals for candidatures, the possibility of
association of parties and political alliances with each other only at national level and by protocol,
provisions on permanent electoral lists, etc. One of the most important changes regards the
electoral threshold, which represents the minimum number of valid votes required in order to get
access to parliament. In 1990 the electoral law didn’t provide any electoral threshold, which had
as a consequence the emergence of an excessive number of political parties participating in
elections (150) and also of parliamentary parties (12). For the 1992 and 1996 elections, the
electoral threshold was 3 % and in 2000, it was raised to 5 % for political parties. The increase of
the electoral threshold led to the decrease of the number of political parties (38 in 1996) and also
of parliamentary parties (9 in 1996, 6 in 2000 and 2004). For political alliances, the threshold
varies between 8-10 % depending on the number of members. The frequent changing of electoral
legislation was determined especially by the fragile organization of political parties, by the volatility
of their ideologies, the low level of political culture of the new political class and of the electorate
and by the still hesitant character of Romanian democracy.

In 2003, the Constitution was amended in order to stabilize the political life and to ensure
the compatibility of constitutional provisions with Romania’s future accesion to the European
Union. Article 2, paragraph 1 of the Constitution enshrined the periodic, free and fair character of
elections, which is essential for any fledged democracy, being guaranteed by the fundamental
laws of different democratic countries and by a series of intemational treaties and conventions.
Nevertheless, the electoral system didn't suffer substantial changes, the laws adopted in 2004
(Law n0.370/2004 for the election of Romania’s President, Law no. 373/ 2004 for Parliamentary
elections and Law no. 67/ 2004 regarding local elections) only adjusted the old electoral
provisions to the new realities. On 1st of July 2004, the Permanent Electoral Authority (AEP) was
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set up with the aim of improving electoral management, by fulfiling the specific operations
between the electoral intervals, monitoring the relevant activities of some state bodies and
ensuring the uniform application of electoral legislation. The creation of this authority was also
determined by some OSCE recommendations regarding the elections in 2000 and the deviations
recorded at the previous elections4. On 1st January 2007, Romania joined the European Union
and the first elections for the European Parliament were held on 25t November 2007. The
organization of these elections is regulated by Law no. 33/2007, which provides that Romania’s
representatives in the European Parliament are elected through a closed-list proportional
representation system. Romania is set up in a single electoral constituency and the distribution of
seats is done in two stages®. In the first stage, the Central Electoral Bureau calculates the
threshold and the national electoral coefficient and sets, in descending order of the number of
valid votes, the list of political parties, organizations of national minorities, political alliances,
electoral alliances and independent candidates who can be assigned seats. In the second stage,
the mandates are distributed at national level between the political formations selected in the first
stage, according to d’Hondt formula. Unfortunately, the European Parliament elections didn’'t get
the proper media coverage and the election campaign focused mainly on national matters than on
European issues, which resulted in a low turnoutt and in the perception of E. P. elections as
second-order elections.

The evolution of the political arena showed the need to reform the political class and to
assure government stability. This led to the introduction of the uninominal vote for designating the
members of Parliament and the County Council President. Therefore, in 2008, Law no. 35/ 2008
created a new electoral framework, modifying the provisions regarding the electoral
constituencies, the organization of polling stations, the candidatures and the allocation of seats.
The adoption of this system intended to generate an approximation of voters and elected officials
and to raise the political accountability of the latters. It also aimed to encourage political parties to
choose candidates on the basis of attractiveness to voters rather than loyalty to party leaders.

In accordance with article 5 of Law no. 35/ 2008, the deputies and senators are elected
in uninominal districts by single vote, based on the principle of proportional representation. Each
uninominal district is assigned one deputy mandate and one mandate of senator. The law
provides the setting of 42 electoral constituencies nationwide (41 at county level and one for
Bucharest metropolitan area) and one constituency for Romanians residing abroad. These
constituencies are divided into uninominal districts (seats), with the ratio of 70,000 inhabitants for
one representative of the Chamber of Deputies and 160,000 inhabitants for every Senator. The
electoral rules retain a 5 percent threshold for parties seeking to be represented in parliament, and
create an alternate threshold allowing for parliamentary representation of parties winning at least 6
seats in the House of Deputies and 3 in the Senate. Independent candidates need to win the
support of at least 4 percent of the total number of eligible voters in their district in order to win a
parliamentary seat. Ethnic minority parties that fail to pass the two thresholds for parliamentary
representation are still entitled to one seat in the Chamber of Deputies provided they receive a
minimum of 10 percent of the national average number of votes necessary to elect a
representative to the Chamber.

The electoral system configured by the 2008 Law preserves some proportional elements
in order to balance voter preferences, which allow, however, political parties to control to quite a
large extent the electoral game. Thus, candidates who receive a simple majority (50 percent plus
one vote) in a uninominal district will enter Parliament outright, provided their party passes either
the 5 percent or 6/3 electoral thresholds. However, if no candidate manages to get a simple
majority of votes in a given constituency, all of the votes obtained by the various candidates will be
pooled by party affiliation at both the constituency and national levels. A “party list” will be drawn
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up for each electoral competitor in a given constituency, comprised of all of the candidates listed
in decreasing number of total votes received. Seats will go to the highest placed candidates from
parties entitled to receive seats, based on an electoral coefficient. If all of the mandates in a given
constituency are not assigned during this stage, remaining mandates will be assigned to parties
based on their respective shares of the vote obtained nationally, again on the basis of party lists
reflecting candidates' vote shares in their respective districts.

Law no. 35/ 2008 also modified Law no. 67/ 2004 concerning local elections. Hence, for
the election of the County Council president, the electoral law provides a first-past-the-post single
ballot, unlike the previous system which implied the election of the County Council president by
the council members, after negociations. Due to Romania’s E. U. integration, the electoral law
granted to Union citizens who are domiciled or resident in Romania, the right to vote and to be
elected under the same conditions as Romanian citizens. Law no. 67/ 2004 provides limited
access to local elective office, stating in article 41 paragraph 2 that Union citizens have the rights
to be elected only as local or county councilors. There are also provisions aiming to ensure
equality between men and women. Consequently, the electoral law stipulates that the lists of
candidates should be drawn as to assure representation of both sexes.

It is argued that the introduction of the uninominal vote and the effects of the 5%
electoral threshold solved to a certain extent the problem regarding the non- representativeness of
the Romanian electoral system’. Thus, before the 2008 electoral reform, the votes cast to parties
that failed to enter Parliament were redistributed — according to the higher rests system- to parties
that exceeded the electoral threshold. So, in 2000 parliamentary elections, more than 20 % (more
than 2. 3 millions for the Chamber of Deputies and 2. 2 millions for the Senate) of the electorate’s
options were redistributed to the parliamentary parties. In the 2004 elections, the number of
wasted votes reached 11-12 % and, in the last elections, the percentage decreased to 7-10 %
(depending on each chamber of parliament)g.

Supporters of the electoral system regulated by Law no. 35/ 2008 also claim that the
rules will foster grassroots democratization by providing an opening for smaller, regionally-based
parties with stronger ties to local electorates. It is also sustained that uninominal vote leads to a
more rigurous selection of those who enter Parliament and, thus, contributes to the formation of
veritable politicians. On the other hand, critics warn that this electoral framework will weaken the
center and foster the breakdown of party discipline, creating an even more faction-ridden political
scene. They also argue that through the uninominal vote, the political character of the Parliament
is reduced, because of the emergence of new political elites®.

In our opinion, the main problem with the current electoral legislation is that despite the
uninominal moniker, the system contains a number of elements from the old party-list system,
including provisions that could mean that a candidate failing to meet the 50 plus 1 percent
threshold might lose to rivals receiving fewer votes overall, but belonging to political parties with a
larger national vote share. Therefore, even though the purposes of the electoral system provided
by Law no. 35/ 2008 were noble, the system fails to accomplish the ideal of electoral justice.

2. Impact of electoral system change on political parties

According to article 8 (2) of the Romanian Constitution, political parties contribute to the
defining and expression of the political will of citizens. Thus, political parties must have an active
role in order to ensure political participation of citizens which represents a fundamental value of
democracy. Taking into consideration the important role played by political parties within a
democratic society, we consider that it is crucial to analyze the development of the political system
in the post-communist period.
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In 1990, due to the free formation of political parties provided by the Decree-Law
no.8/1989, the politcal life was dominated by effervescence and dinamics, 75 parties being
registered at the start of the first democratic post-communist elections. The electoral law
constituted an adequate mechanism for the explosion of multiparty system.0 The replacing of the
Decree-Law no. 8/1989 with Law no. 27/ 1996 on political parties, which imposed more stringent
requirements for the establishing of a party!!, had a strong reductive effect on the number of
political parties. Hence, by the date specified by the law, namely 15t September 1996, at the
Court of Bucharest there were 51 requests for registration, of which 8 were rejected, so that only
43 political parties were officially recognized!?. The requirements for the registration of a party
were further extended by Law no. 14/ 2003, which raised the minimum number of founding
members to 25. 000, residing in at least 18 of the country’s counties and Bucharest, but not less
than 700 for each county and Bucharest. This condition is restrictive for national minorities who
want to form a political party, considering that they are usually concentrated in certain counties of
the country. For this reason, their organizations are assimilated to political parties (for example
The Democrat Union of Hungarians in Romania), even though the condition regarding the 18
counties is not met. Currently, there are 47 political parties™ registered at the Court of Bucharest.

At the first democratic elections, among the political formations which participated, there
were historical parties (PNL- National Liberal Party, PNT- CD- National Peasant- Christian
Democratic Party), new parties and a mass party- FSN (National Salvation Front). FSN was
considered to be the unofficial succesor of the Communist Party, as most of its members had
been members of the Communist Party or had held offices in the communist regime. The
elections on 20 May 1990 revealed the anti-communist attitude of the Romanian people and the
desire to legitimise the new form of political organisation. The analysis of the 1990 elections
underlined three main aspects’:

> the popular front (FSN) obtained the greatest legitimacy, being transformed
afterwards into a political party;

> the historical tradition was not able, at least in 1990, to offer electoral support to the
parties and candidates with political roots in the period between World Wars;

» the parties with ethnical support, as UDMR succeeded to gather almost in totality
their ethnical supporters (7% for UDMR will be also found at the next elections).

The first democratic post-communist Parliament, who also fulfilled the mission of a
Constituent Assembly, had a great impact on the future development of Romanian political,
economic and social life. The return to the bicameral Parliament, in line with other European
countries with long democratic traditions, was accompanied by a concentration of political
doctrines and the emergence of many parties representing different social categories or even
historical regions. Nevertheless, because of their fragile structure and still undefined ideology,
many political parties didn’'t manage at that time to spur the electorate to vote for them.

In March 1992, few months before next parliamentary and presidential elections, a
powerful scission took place inside FSN, dividing it into two formations of social-democrat
orientation: FDSN (Democratic National Salvation Front, grouped around lon lliescu), which would
later become the present-day PSD (Social Democratic Party), and FSN (led by the former Prime
Minister, Petre Roman), which turned afterwards into PD (Democratic Party). The Romanian
Party system was characterized for more than 15 years after the fall of communism by great
instability and the dominance of the main successor of the communist party (i. . FDSN, which
became PDSR and then PSD after a merger with PSDR in 2001). The power of the Democratic
National Salvation Front was also strengthened by the weakness, disunity and incoherence of the
opposition. This allowed the dominant party to almost ignore the opposition parties, once in
parliament. Therefore, in Romania, in the early 1990s, party competition wasn't robust at all, as
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the communists still controlled the transition, the electoral alternatives were initially unclear and
the opposition did little to monitor and constrain the governing parties’s.

The robustness of the political party competition is vital for any democracy, because it
enhances democratic legitimacy and accountability of the elected officials. There are several
factors that have an impact on political party competition, such as electoral thresholds, district
magnitudes and the type of ballot. A low threshold and a high district magnitude favor party
proliferation, but may diminish the ability of political parties to polarize the electorate. On the other
hand, higher thresholds and lower magnitude reduce the number of competing parties and
promote the stabilization of the axes of competition at the price of greater disproportionality’®.
Regarding the type of ballot, it is argued that closed party lists give parties a greater control over
candidate nomination, limiting the possibility of choice of the electorate. Conversely, open party
lists combined with low thresholds and high district magnitudes may lead to a plurality of
alternatives, that may not be differentiable to the electorate. However, the effects of these
institutional mecansims are not particulary straightforward in post-communist democracies and
consequently, they don't have such a big influence on party behavior.

In our opinion, an important factor that has implications on political party competition is
the existence of strong electoral cleavages. This point of view is also sustained by other
scholars' who argue that strong electoral cleavages lead to stable and robust competition.
Unfortunately, Romania like other post-communist countries, is characterized by the low
development of social cleavages or even by the lack of such cleavages. This is the reason why
Romanian political parties haven't manage to transmit the proper impulse to civil society, in order
to determine people to get involved in the electoral process. After the 1989 events, even though
there was an exacerbated manifestation of political pluralism, the emerging parties just copied the
names of the political parties from Western Europe, without trying to identify the existing
cleavages in the Romanian society and reflect them in their doctrines'8. Thus, there is no wonder
that Romanian political parties don't have stable ideologies and are unable to provide adequate
electoral incentives. Moreover, if we analyze the development of political parties in the post-
communist period, we remark that their ideological flexibility and political pragmatism paved the
way not only for governing alliances, but also for electoral and political ones. However, despite the
fact that Romanian political background is sprinkled with political and electoral alliances, history
shows that these alliances didn’t last for long after achieving their electoral goal. A possible
explanation for this phenomenon is the excessive personalization of Romanian political scene, the
alliances being organized around a pivotal personality. Hence, in a striking majority of cases,
electoral and political alliances were created as “anti’ to a certain political figure. Another
explanation for the lack of sustainability of these alliances could be the fact that they focused more
on criticizing the political figure against whom they were created, and less on offering to the
electorate a viable alternative to government.

The first pre-electoral alliance after December 1989 was constituted in 1991, under the
name of the Democratic Convention of Romania, on the basis of the powerful adversity towards
FSN and its leader, lon lliescu. The alliance comprised three of the most important historical
parties (PNTCD, PNL and PSDR) and other political formations. The Convention presented and
supported a unique platform and a single candidate for the presidential elections, Emil
Constantinescu, who won the elections in 1996 against lon lliescu. On 7th November 1996, the
Convention signed an agreement of electoral, parliamentary and governmental cooperation with
USD (Social Democratic Union- comprising PD and PSDR) and on 6t December CDR signed
another agreement of governmental stability with UDMR. This represented the first peaceful
transition of power in Romania, in the post-war period. Because of internal conflicts and the
economic crisis, the popularity of CDR eroded and this led to its disintegration. In the 2000
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elections, the Convention (without PNL) didn’'t manage to pass the electoral threshold, in order to
enter parliament. On 20 January 1995, after difficult negotiations, PDSR (led by lon lliescu),
PUNR (National Humanistic Party), PRM (Great Romania Party) and PSM (Socialist Worker's
Party) signed a protocol of political cooperation, which was called the “Red quadrilateral”. In 1995,
another electoral alliance for the 1996 elections was created, USD (the Social Democratic Union),
comprising PD (former FSN, conducted by Petre Roman) and PSDR (Romanian Social
Democratic Party). USD disintegrated and PSDR formed in 2000 with PDSR and PUR the Pole of
Social Democracy of Romania, which won the 2000 parliamentary and presidential elections.
Afterwards, PDSR and PSDR merged, creating PSD (Social-Democratic Party), which became
the most important left- wing party.

On 28t September 2003, PNL and PD signed an agreement and the political alliance
“For Justice and Truth” (DA alliance) was born. The “Justice and Truth” Alliance aimed at creating
a powerful and coherent opposition against PSD and its candidate for the presidential elections,
Adrian Nastase. The alliance didn’t win the parliamentary elections, but succeeded in winning the
presidential ones, Traian Basescu being elected as president. After the 2004 presidential
elections, the fervent supporters of the new president sustained that the new government, under
the leadership of Traian Basescu, may be the one that finally breaks with the post-communist
trend of “simulated change” and radically engages in the long-delayed, proactive fostering of a
democratic political culture in Romania’®.In spite of the initial enthusiasm and belief that the
alliance would bring the so much desired change in Romania, the alliance fell apart unofficially in
2007, when prime minister Calin Popescu Tariceanu reshuffled the Government, without including
the PD ministers. The disintegration of the alliance was also determined by the many conflicts
between prime minister, Calin Popescu Tariceanu, and president Basescu, which were perceived
as a source of governmental instability. Nevertheless, we must not forget that democracy doesn’t
mean uniformity and unanimity, but maintaining the balance between the three authorities
(legislative, executive and judicial) and avoiding that one of them exceeds its powers. So, the
eventual conflicts between a president and a prime minister should not be regarded in every
situation as a sign of political crisis and instability, but as a normal democratic mechanism which
averts the abuse of power of the two representatives of the executive branch.

After the dissolution the “Justice and Truth” alliance, PDL (the Democratic Liberal Party)
was created by the PD and by former members of PNL. In order to counteract the alliance of PNL
and PD, in 2004 PSD also formed an electoral alliance with PUR (Humanistic Romanian Party)
and succeeded in winning the parliamentary elections. After a series of negotiations, PUR left the
alliance and entered government with D. A. alliance and UDMR until 2006. After PD passed into
opposition, PSD supported the PNL government till the 2008 elections. In 2008, PSD created a
political alliance with PC (Conservative Part, the former PUR), PSD-PC, and won the
parliamentary elections, entering to government with PDL. This alliance signed on 14t December
2008 a governing agreement with PDL (Partnership for Romania), which lasted till October 2009,
when the alliance joined the opposition. The PSD-PC alliance lasted until February 2011, when
PC formed another political alliance called the Centre-Right Alliance (ACD) with PNL. Nowadays,
the government alliance consists of PDL, UDMR, PUNR (The National Union for the Progress
of Romania) and the National Minority Group. On 5t February 2011, ACD formed with PSD the
Social Liberal Union (USL), which is an alliance opposing PDL and president Traian Basescu. It
remains to be seen if USL will manage to convince the electorate and win the 2012 elections. The
only political party which enjoyed a satisfactory progress was UDMR, taking into consideration
that it succeeded to be in government for the most part of the post-communist period, playing the
role of a pivotal party. This is due to the fact that UDMR has a loyal electorate, managing to pass
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the electoral threshold, and that all the parties that have governed the country since the fall of
communism, have needed UDMR to form a stable governing coalition.

As one can see, the evolution of Romanian political arena after December 1989 is quite
bewildering, as it is marked by opportunistic reorientations of political parties and alliances
between parties with apparently conflicting doctrines. Consequently, it seems that in Romania,
political ideologies have no importance whatsoever, electoral success prevailing over voters
preferences. Moreover, there are political parties (such as PDL) that have acquired a catch-all
profile. For all this reasons, Romania is considered to be among the ex-Communist countries with
greater partisan policy swings?0.

In consequence, we remark in post-communist Romania a cycle feature of the electoral
process that has an impact upon the behaviour of political parties. The link between the electoral
process and behaviour of the parties is expressed mainly by21;

¢ enhancing the party activities, ideological restructuring and even political regrouping
before the period of elections;

o expressing highly the political interest by possible candidates and abandoning the
party ideology in favour of greater opportunities to accede into the Parliament;

o a coagulation around the political formations of business men and supporting them in
a privileged way related to their electoral chances;

e constituting pre and post electoral alliances for accessing or exerting the executive
power;

e intensifying the popular speech and strengthening the dialogue with the citizens.

Besides of the proportional representation system and the increasing of the electoral
threshold, the activity of the political parties during transition period was strongly influenced by the
communism legacy, more precisely, by the persistence of a deep post-communist/anti-communist
cleavage that was kept alive by a powerful, unreformed successor communist party?2. Not even
the introduction of the uninominal vote produced significant changes on party behaviour. Because
of the fact that communists never really left power, the official succesor of the communist party
(FSN) had the power to shape both the institutional framework and the substance of competition
that took place within it. Therefore, the successor communist party was in position to control the
political party competition and to make sure that the opposition remains feeble, which affected the
process of the democratization. In the next section of our paper, we shall address the effects of
the evolution of political parties and electoral legislation on voting behavior.

3. Voting behavior after the fall of communism

After the fall of the communist regime, one could perceive the enthusiasm among voters,
turnout in 1990 elections being almost 86 %. Since then, voter turnout has dropped significantly
(58. 5 % in 2004, 39.2 % in 200823%), which shows not only lack of interest in politics, but also
discontent with the Romanian political class. There are, of course, several factors that influence
voting behavior, such as education, socio-economic status, intensity of party identification, the
type of electoral system, the level of satisfaction regarding the development of democracy and
also, the performance of the governing parties. In our approach, we shall focus on the impact of
the electoral legislation and the activity of political parties on turnout and voter preferences.
Nevertheless, we shall not neglect the other factors, some of them being important predictors for
voting behavior.

It is argued that electoral systems based on proportional representation (PR) favor voter
turnout, because they ensure an equitable representation of the will of the electorate. Hence, PR
tends to stimulate voter participation by giving the voters more choices and by eliminating the
problem of wasted votes- votes cast for losing candidates and for candidates that win with big
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maijorities- from which systems using single-member districts suffer24. We agree with the fact that
PR has an incentive effect on the electorate, but we consider it to be a weak predictor for voting
turnout. To support our point of view, we invoke the case of Romania, where even though, the
electoral system preserves elements of proportional representation, voter turnout continues to be
low. Despite the electoral system change in 2008, which aimed to “personalize” voting and to
create a rapprochement between voters and politicians, Romanian political parties still have fragile
doctrines and fail to polarize the electorate and to determine citizens to get involved in political
life. Moreover, studies show that because of the fact that Romanian party system is in a process
of realignment, voting continues to be partisan to the same extent as before 200825.

Voting behavior was also influenced by the staggering of parliamentary and presidential
elections, which generated a shift from a soft semi-presidential system to a stronger semi-
presidential one. The aim of the lengthening of the presidential term in 2003, when the
Constitution was amended, was to make presidential elections less partisan and to diminish their
influence over government and political life. However, for Romanians presidential elections have
become first order, while the parliamentary ones have become second order elections. This fact is
proven by the difference in voting turnout for the two types of elections. Hence, in 2008 voter
turnout for the parliamentary elections was 39. 2 %, while for the presidential elections turnout
was 58. 02 %. Romanians manifest disinterest for the European Parliament elections too, voting
turnout being just 27. 67 %. This attitude of indifference towards elections for the European
Parliament is understandable to a certain point, considering that the election campaign is focused
mainly on national issues rather than on issues of European interest and the poor knowledge of
Romanians about the UE institutions and their functioning?e.

Howbeit, the major problem in Romania remains the lack of strong social cleavages that
could strengthen and define party ideologies. The frequent changes of party policy make political
parties untrustworthy and confuse the electorate. Besides, differences between political parties
started to blur, as most of them tend to become catch-all parties. For these reasons, voters find it
difficult to identify themselves with a certain political party and to choose between electoral
platforms. Another factor that creates the perception of a high instability for the voters is political
migration. In an attempt to stop this phenomenon, Law. No 393/ 2004 was adopted, which
imposes politicians to declare their political membership by written statement, under the sanction
of ceasing their mandate.

In other democratic countries, party system is shaped by the level of socioeconomic
development. Romania, like other post-communist countries, is no exception: in the first decade
after its transition to democracy, the main line of social cleavage is best portrayed as a democratic
class struggle between the haves and have-nots?’. Thus, it is argued that electoral choice
depends heavily on the financial status of each voter. Scholars studying advanced democracies
have attempted to demonstrate that changes in economic conditions under a given government
affect an individual's decision whether to vote for the ruling party again at election time. To explain
the manner in which economic conditions influence voting behavior, researchers use notions like
pocketbook/sociotropic voting and retrospective/prospective voting2.

Pocketbook voting means that voting is influenced by individuals’ assessments of their
personal financial situations. Hence, if an individual feels that his or her personal financial situation
worsened under a given government, he or she will be less likely to vote for the ruling party in the
next election. Conversely, if the individual perceives that his personal financial situation improved,
then he is more likely to reward the incumbent government by voting for that party in the next
election. Sociotropic voting reffers to the situation in which citizens take into account larger
national economic conditions when determining for which party to vote. However, sociotropic
voting is not necessarily some sort of altruistic calculus of the individual voter looking out for the
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economic needs of the entire country, but instead may be based on the notion that a better
national economy benefits the individual. Retrospective/prospective voting deals with the issue of
whether individuals vote based on evaluations of the past or expectations for the future. So, it is
sustained that the economic performance of the incumbent government will have an important
effect on voters choice.

Considering these four notions in the study of voting behavior in several post-communist
countries, scholars have found that even though voters have engaged in both retrospective and
prospective pocketbook/sociotropic voting to some extent, personal financial status and
assessments of government performance are rather weak predictors for voting behavior. In
addition, it is argued that the level of satisfaction with the development of democracy is statistically
significant. Thus, people who vote according to their perception of the degree to which democracy
has developed, reflect a type of sociotropic economic voting. Analysing the cases of some former
communist countries®, it has been discovered that voters who felt dissatisfied with the
development of democracy in their countries were inclined to vote for the ex-communist parties in
opposition, and that those who believe that the establishment of a free market economy is right
and those who were satisfied with the development of democracy, supported the pro-reform
parties. If we consider the case of Romania, we notice that voting tended to be negative, being
used as an instrument of punishment for ruling parties which didn't manage to fulfil the electorate’s
expectations. This fact reveals that voting in Romania was and is mainly retrospective, voters
choice depending on government performance. Financial status also has a strong impact on
voting behavior, but in Romania an important predictor is the attitude towards the functioning of
democracy’s mechanisms. The protests that took place in late 2011 and early 2012 showed the
deep dissatisfaction of a large part of the Romanian people with the anti-crisis measures taken by
the state and with malfunctioning of democracy. For the first time in many years, Romanian
people dropped the passive and contemplative attitude and made its voice heard.

Consequently, for the Romanian people it doesn’'t matter whether politicians are the
result of an uninominal vote or of a party list system. What counts for the electorate is that the
decisions taken by the elected officials serve people’s interests. Hence, Romanian political class
must use its best endeavors to find viable solutions for people’s problems, in order to gain voters’
trust and to attract as many votes as possible. We shall see in the 2012 parliamentary elections if
political parties are able to face the new challenges, and if their electoral platforms live up to
people’s expectations.

4. The contribution of the electoral system to the strengthening of democracy.
Conclusions

The electoral system forms the core of Romania’s transition towards an authentic
democracy. Stressing the importance of electoral law, author Elena Simina Tanasescu stated:
“The quality of electoral laws is of great importance, as it may be a more important factor in
determining a civic attitude of citizens than any system of penalties, however harshly. A genuine
democratic electoral system, inspired by the real intention of those who hold the power, is likely to
provide the basis for citizen’s civic attitudes and to enjoin an electoral conduct on political parties
and electoral alliances which participate in elections3'”.

Even though, important steps towards a veritable democracy have been made, there is
still to be done. The evolution of Romanian electoral system in the post- communist period is part
of the tendency to unify the political markets32 at the European level, by increasing the electoral
threshold and reducing the number of parliamentary parties. The changes of the electoral system,
especially in 2008, were intended to reform the political class and to incite people to participate in
the electoral process. Unfortunately, it seems that Romanian political parties are not able to gain
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the confidence of the electorate and to engage in a robust party competition. The major drawback
to the process of democratization was the persistence and dominance of the communist party’s
successors. Thus, the Romanian FSN (National Salvation Front) neither exited from power, nor
transformed into a true moderate democratic party, staying in power although the communist
regime had formally collapsed. This fact heavily affected the robustness of party competition and
the existence of a strong and coherent opposition. The lack of a stable and clear opposition to the
ruling party results in a lack of policy differentiation, which impacts on voters’ ability to distinguish
between different political programs. As stated before, the existence of a powerful opposition, a
robust party competition and active involvement of voters in political life are crucial for any
democratic society. Therefore, if the conditions for their existence are not met, we cannot talk
about a genuine democracy in Romania.

In conclusion, improving the electoral system is not enough in order to build a full-fledged
democracy, but must be accompanied by the existence of political parties with clearly defined
ideologies and by a greater participation of citizens in the electoral process. So, political actors
must not spare any effort to educate voters, to arouse their interest in politics and to engage them
in the consolidation of democracy. Building democracy after decades of simulating elections is not
an easy task, but Romanians must accept and learn from their communist past in order to create a
better and brighter future for their country.
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Abstract: Initially perceived as “a Leviathan representing a threat to the citizens”, the public
administration in Romania has undergone a complex process of reform and modernization,
followed by the transition from an administration with discretionary powers regarding the
“administered ones” (during the communist regime), towards an open and transparent
administration, involved in the process of protecting citizens’ rights (as has been attempted in the
past two decades).

In the first stage of this study, we shall undertake the task of paying special attention to the
organization of state power during the communist period, using the democratic values(utopian or
not!)guaranteed to the citizens by the state and the public administration as a frame of reference.
The analysis of the democratic values of that period betrays an irreconcilable duality between, on
the one side, the political speeches and the party’s propaganda and, on the other side, the reality
experienced and perceived by the citizens through first-hand experience. The 1989 Revolution
came as a catalyzing solution to both realities, dividing the former means of structuring the relation
of power between the citizens and the administration.

The second part of the study will analyze the way in which the democratic achievements in
Romania have evolved, on the aspect of implementing of certain principles and values which
would characterize a good administration, from an European perspective. The modernization of
the public administration has been a difficult accomplishment, made through conquering hostile
redoubts of the rigid and corrupt structures of the system, of the collective mentality and
furthermore, of deficient policies, following long delays and sinuous evolutions. Far from being
over, the reform process is merely a rough sketchas the project of the Administrative Code of
Romania has been formulated at the end of the year 2011. The natural question that follows is
what has been the degree of transformation of Romania’s public administration, in terms of
viewing it as an ally of the citizen?

Keywords: democracy, values, public administration, Romania, rights.
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I.  General view on the “democratic values” of public administration during the
communism period

By nature, the public administration is indestructibly tied to the political power, with
“political power being the head, and the administration the arms”, as Francois Vivien stated in
1845. That is why we can express, in a broad sense, that the organization of power in the state
and the way in which the law establishes the relation of power between the authorities and the
citizens represents the foundation of democratic values of any state and implicitly, the frame upon
which the democratic values of public administration will be layered.

A. The utopian version of the protection of the citizens’ fundamental rights, as

seen from the slope perspective of state authorities

The functioning of a totalitarian state is a never ending subject, which can be

approached from many perspectives: political, sociological, demagogical, psychological, etc. That
which constitutes the subject of the present research is the perception of the public administration
concerning its relation with the citizens and the way in which they were involved in the public
decision making process and the valorizingof so called principles of socialist democracy.
The demagogic creed of the state authorities before the 1989 Revolution was brought on by the
fact that the base of socialist democracy was the power of the working class, in alliance with the
working peasantry and other social categories. The doctrinaire speeches and the political acts of
the time emphasized with great enthusiasm the attachment towards the values of an authentic
democracy in which the socialist public opinion reflected the concordance between individual and
group interests and the general social interest and foreshadowed the transformations that would
follow in the context of edifying the multilaterally developed socialist society, during its
advancement in the communist direction’. In relation to the perpetuation and the consolidation of
democratic traditions, it is stated that “the historical experience has proved that the role which the
expression of public opinion and the participation of the citizens to the administration of public
problems constitute the change factor influencing the state power, there lying the roots and the
implications of democracy” 2. This statement is especially applicable nowadays, but the context of
its emergence gives it purely a declarative value, even utopian.

The evolution of socialist democracy highlights the active role of the masses, and the
appearance and development of the socialist public opinion was seen as a conscious process,
unfolding under the direct leadership of the party, which became the engine for mobilization and
participation of the masses to the local and national decision making process. “The party rules the
society during a long and permanent dialogue with the masses of working people, along which a
continuous flux of ideas and experiences is produced, both from the party towards the masses,
and from the masses towards the party”3. Under such a vision, the public opinion represented “a
fundamental element in exercising the functions of the political system, as well as an important
means of political and ideological education™, which will play the part of mobilizing element of the
masses’ conscience.

Once the mass had been educated and stuffed with the ideology of “communist
democracy”, then came the need, with the scope of preserving democratic values, for an imposing
actor to play the father and guardian part, both in regard to the public relations of power between
the authorities and the citizens, and to the private and family relations of the individuals.
Paradoxically or not, this actor was the entire Communist Party, and the “existence of such a
power and decision core ensured a gnoseological component of the political decisions, as it
concentrated all the decision factors, thus ensuring a scientific governing of the country”.

For the recollection’s sake we will show a paragraph from Nicolae Ceausescu’s speech,
given at the 50th anniversary of the Communist Party: ,, in the context of our customs — as natural
— in the conditions of political and socio-economic life of all fields of activity, the communist party
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occupies a central part. The Party has the task of uniting the efforts of the entire people with the
aim of accomplishing the socio-economic development program of the country, of unifying and
crystalizing the scientific view on the evolution of our society. The Party has the task of organizing
all the categories of the nation with the purpose of reaching the established goals, thus ensuring
the most judicious use of the human and material potential of the country as possible. With this
purpose, the party endlessly perfects the categories of organisation and social leadership, at pace
with the changes that take place in the society, with life’s demands, taking the measures which
are needed to eliminate all that may hinder the progress of the socialist construction”.

Not only the political speeches of the leader of the Communist Party praised its role
and importance in the life of citizens, but also respected public law authors of the time; ,directly
leading the process of development of socialist democracy, our party insists upon the
intensification of participation of all the members of our society at the debate and elaboration of
the internal and external policy, at the adoption of the most important decisions and measures
which perfect society, so that the progress of society may be, in an increasingly manner, the result
of wisdom, of collective contribution to the state of the entire nation. Not only is it and aspect of
deepening democratism in the life of the state, but also a proof for the evolution of civic
responsability — in all of its valences: juridical, moral, political - of all members of society, including
the state organs.””

The conducted meetings which the party organized both at a central and local level, in
order to promote a so called debate with the popular masses on certain political, economic,
scientific issues, or those of socio-cultural life, etc. were considered ultimate proofs of the socialist
society democratization. It was thought that ,these manifestations shall create the conditions for
the active and effective participation of the working people to the creation and accomplishment of
the general leadership policy of society, for the increasingly wider valuing of the creative
experience and wisdom of the masses, for the affirmation of the creative capacity of all the
citizens in the name of a flourishing socialist country.”8

The meaning which socialist democracy gained regarded the valorification of human
potential, through imposing a process of perfecting socio-human actions, through the polyvalent
involvment of society members, which lead to the ,multilateral development” of individuals, but
also of society, in its entirety. The multilateral evolution of the new man whose creation was
sought after the assertion of his part in constructing social progress, the elevation of his level of
conscience define him as a complex personality, revolutionary educated, capable to actively
participate to the leap that society will take on its ferm path towards communism®. Through his
continous perfection and his participation to social progress, both as an agent and as a subject,
the new man represented the axis of social growth.

From the party’s perspective, ,socialism and democracy are unseparable; starting from
this vision, from the idea that the new society is called upon to ensure the widest rights and
democratic freedoms for the working people, their active participation to the governing of the
country, of the entire political party, our party acts consistently for continuous perfectioning of the
ways and methods of organization and leadership of the entire society, for the deepening of
socialist democracy in all the areas of social life”10.

The participation of the citizens, the essential atribute of democracy, is established in
the fundamental document, and also in the time’s legislation. Hence, the 1965 Constitution stated
in article 27 the participation of popularorganizations to political, economic and social life, as well
as to the community control, and Article 34 established the right to petition of the citizens, which
was — in theory — a way in which they could pressure the authorities of central or local
administration. The constitutional provisions are followed by legal regulations, which established
more means of popular control on the activities of state administration organs. As an example,
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there are the notices which the citizens’ organizations could issue for different administrative
actions, or the fact that they could inform the competent state organs to take the necessary
measures when they observed wrong doingsof the public activity!!. However democratic these
provisions may sound, their ittle” flaw was that in practice they became futileand at the most,
they would coagulate the individuals in a shapeless mass inside the public space.

Consequently, the democratic values of society and democracy itself was built starting
from the ,masses’, and the individuals had no rights except by virtue of their affiliation to the
groups that were controlled and manipulated by the state through the central party. Equality, in the
name of which the equalization and destitution of the individual reprezented the essence of
socialist democracy, the foundation of man’s juridical and political position in society and the
guaranty of his rights and freedoms?2.

Although the political and social projects proposed by the socialist and communist
doctrine have led to the rise of social solidarity, the historical experience has proved that this
situation has been, in fact, an illusion made to hide the individual alienation to which the citizens
had been subjected for some decades. The method of the communist propaganda, which
displayed humanist principles of justice, equality and multilateral fulfillment was seconded by the
practice of intimidation, constraint, blackmail and terror'3. A totalitarian regime was enforced and
consolidated, where dictatorship had, formally, the face of a ,popular democracy”, and the citizens
had freedom, but only inside the boundaries established by the state. The citizens, whose rights
were ,respected”, from the socialist point of view, were they were obliged to strictly respect the
official ideology, ,any deviation being counteracted with a wide array of means, according to the
intellectual condition of the oponent, to his endurance and, sometimes, even to his status/ social
relations — sign of the fundamental corruption characterizing the system”14,

B. The citizens’ perception of having their fundamental rights protected by the public
administration

Beyond the emphatic speeches on the democratic values of the communist society , the
characteristics of real communism have led to the disappearance of the multi-party system, the
seize of political power by the Communist Party, the destruction of social, juridical and political
traditions of the states where a soviet type government was enforced, to the displacement of the
center of power from the army towards the police’, nationalization of economy and of all
categories of private property, as well as the use of terror and repression against its own
population, with the goal of enforcing a strict organization and preventing and punishing any
possible social dissatisfaction of the people. Repression was therefore used as an instrument of
peace and equality among the citizens's.

One of the ideals of communist “democracy” was set upon the evolution of social
solidarity, “accounted for as a mandatory result of the removal of class exploitation which would
be continuously perfected by the conscious efforts of all members of society” 17. The communist
society excelled by proclaiming the well-being of the community, which would have the
precedence on individual rights. The citizens had got used to having a submissive attitude, or at
best, a passive attitude in relation to the authorities, with the latter growing more and more apart
from the problems they were obliged to solve's. The obedient and passive position was not the
reflex that came from a lack of civic spirit, but as a consequence of the fact that the communist
method of establishing social well-being and the powerful propaganda which sustained it (and
constantly invoked democratic principles such as equality, justice, multilateral development,
individual or group participation, either spontaneous or organized'®) was reinforced by the practice
of intimidation, constraint, blackmail, and “proletarian dictatorship”.
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Subsequently, this so-called ,popular democracy” ended up being a burden, endowing
citizens with freedom solely within the strict and restricting boundaries enforced by the state,
coercing them to rigorously abide by the official ideology, any deviation shall be repressed
through a wide range of means, depending on the intellectual status of the offender, his resistance
and, on occassion, even on his social status and/or liaisons™. This led to the development of an
outright social schizophrenia, forcing individuals to unconditionally accept and defer to censorship
and to the constant restrictions of their fundamental rights, which were dictated, ironically, in the
name of democracy. The infrequent hints of democratic values (such as freedom of expression or
of conscience) were expressed solely in private, under the constant fear of surveillance by the
political police (a department of the State Security), who could impeach an individual for any
remark against the regime.

In order to harbor this atmosphere of widespread schizophrenia and alienation devised
in the name of democracy, countless institutions intended to provide the masses with the means
to engage in the organization of social life emergedand, implicitly, the influence to form an efficient
public opinion. E.g. : institutionalizing general assemblies of laborers into the leading forum of
socialist unions; establishing councils and committees of laborers as deliberative bodies of the
socialist unions, centers and ministries; creating workers’ councils meant to supervise the
economical and social activity; establishing economic planning committees in every county and in
Bucharest, founding authorities with a double association (both to the party and to the state),
representative democratic forums, whose main support was the collective contribution of laborers;
introducing the practice of subjecting the main bills and resolutions to public debate; meetings
between the General Secretary of the Party and the leaders and workers from different fields;
regular deliberations/discussions between specialists and other workers organised locally and
nationally; the expansion of the role and functions exerted by the supreme government body in the
state, The Great National Assembly ; establishing The Socialist Union, the largest permanent
political body, which had a revolutionary, democratic and representative character and also acted
as an organizational/bureaucreatic means of uniting the political and social forces which drove our
socialist nation; increasing the attributions of collective organizations and enacting laws in order to
include their representatives in the governing bodies of the socialist unions, of centers, ministries
and committees or executive offices of socialist unions — on a higher level, this is achieved
through admitting some of these representatives into the government; expanding the functional
autonomy of popular councils and extending their jurisdiction in solving local issues; founding the
congress of representatives of popular councils and the conferences of presidents of popular
councils?'.

The immediate consequence of these actions, apart from the establishment of so-called
democratic values and expressing general interests/concerns, was (the emergence of) ,social
atomisation and interpersonal wariness ( both an inability and an unwillingness to cooperate),
along with the virtually complete dissolution of civil society” 22, It is not less true that this social
atomization can be regarded as a natural consequence of the terror fostered by the communist
regime, but also as an abnormal, but real/undeniable nevertheless, consequence/effect of
democracy, as Alexis de Tocqueville?® points out. He reckons that individuals, having confidence
in their capacities and in their right to seek social accomplishment, tenaciously pursue their own
personal aims, fighting within legal boundaries for their public recognition. Conversely, this
amplified/misrepresented individualism can/may lead to selfishness/self-centeredness, preventing
individuals from attending to anything besides their own self-interest and scaling down
communication and solidarity to mere hollow concepts, serving the sole purpose of fostering a
crooked and faulty democracy?.

179



Revista de Stiinte Politice. Revue des Sciences Politiques @ No. 35 e 2012

Il.  The transformations underwent by the public administration in Romania during
democratization

The accomplishments of Romanian democracy, in regard to the implementation of
certain principles and values inherent to a proper administration, were achieved with some
difficulty, through conquering the hostile redoubts of the system's rigid and corrupt structures and
of the collective mindset and, above all that, through overcoming faulty policies, after a long period
of delays and convoluted evolution. The Romanian political elite did not prove itself flexible
enough to ensure the swift development of democracy.

One fact that should be clearly understood is that ,democracy is a mere component of
the process of evolution, something that becomes a goal towards which people aspire and not
something that is spontaneously achieved. In this context, the law is a regulator, not an engine, of
social life, which helps in creating social realities, especially in a democratic society” 25. The
process of democratization depends on certain defining variables and on the intervention of public
institutions, which need to properly function in order to allow society to achieve its aspiration
towards freedom through a reinforced political and administrative system?6, and these institutions
need a functioning state, capable of managing democracy. This is the main peril which stems from
the democratic values of the state as a whole and of the public administration specifically : they
are not established or proclaimed through speeches and abstract principles circumscribed by
laws, but are experienced in the daily lives of citizens, on every level.

A. The modernization steps of public administration during the post-communist
period

In the aftermath of the events in December 1989, the entire Romanian society entered a
legislative and institutional labour, which aimed, first of all, to remove the consequences of
communism and only afterwards, by means of reforms, the implementation of values for a positive
administration was intended. The public administration reform started in the 90’s (still in plain
process today), tries to engrave the European understanding of public administration not only on a
declarative level, as principles and abstract values, but especially in a practical sense.

In Romania, the process of assimilating the values imposed by a good administration, is
divided into three time frames: first step, between 1990 and 2000 was characterized by a state of
uncertainty and confusion, especially during the first years after the fall of communism. In this
period, the attempt of creating the pillars of a democratic society was made. The innitial reforms
for renewal of public administration were both of structural and functional nature, and they peaked,
as professor loan Alexandru used to say, in a ,change of genotype” 27. The most important law
passed during this period of time, with the ,democratization” of public administration in mind, was
Law no 69/1991, the frame law of public administration.

The second stage, beginning with the year 2000 to 2007 (the year of adherence to the
European Union) was marked by a galloping intensification of public administration reforms, with
the purpose of calibrating it to the European requirements. During this time, the statutory law
regarding openness and transparency: Law no. 544/2001 concerning the free access to public
interest information, Law no. 182/2002 concerning the access to classified information, Law no.
52/2003 regarding decisional transparency and G.D. no 564/2006 regarding the participation of
the public to the decisions concerning the environment, as well as the Law of administrative
contentious no. 544/2004.

Finally, the third step comprises the period of time following the adherence to the
European Union, which was characterized by a slowing down of the reform processes rhythm,
with the recent years lacking substantial improvements to the already existent laws regarding
transparency and free access to public interest information. The specific alterations which some
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bodies of law have undergone, have not given a unitary sense to the initial reforms from the
preceeding period.

Professor loan Alexandru analyzed the reforms in public administration by periods of five
years, in the following manner; ,during 1995-2000 in Romania we can speak ofa sieged state,
during the years 1998-2000we can speak of sub-administration or non-administration, and
beginning with 2001 we can speak of a weak administration”. 2¢ The analysis stops at the years
2004-2005, when, in the context of Romania’s adherence to the European Union, the wheels of
the administrative machine started turning. Therefore, the 2004-2007 time frame can be
considered (by the same reasoning) as a time of mobilization, characterized by legal adjustments,
with the aim of harmonization with the acquis communautaire. Unfortunately, the period of time
following the adherence was characterized by a stagnation of the administration “reform” process,
and even further, doubled by the effect of the economic crisis, the administration’s crisis got
deeper. In spite of the actual progress achieved through the initiated reforms and in spite the fact
that, formally, the Romanian legislation comprises all the values and the principles of a good
administration, there are a number of problems which survive in the practice of public
administration’s institutions.

A part of the Romanian doctrine consider that “the public administration reform is
founded on solid principles, such as: separation of political and administrative positions, creation
and reinforcement of a civil servants core selected on criteria of carrier, professionalism and
political neutrality, decision making by the authorities closest to the citizens, decisional autonomy,
decisional transparency, simplification of administrative procedures, respect towards the citizen,
delegation of certain prerogatives, decentralization of certain services and the protection of the
citizens' rights and freedoms?,

Contrary to this opinion, we are of the opinion that, to state that Romanian law answers
to the requirements of a good administration, from the European perspective, it does not suffice
for the principles and values that it puts forward to be provisioned by certain bodies of law.
Moreover, the laws must be observed and applied in order to gain substance, to the contrary the
principles of good administration being mere shells devoid of content.

B. Conclusions and prospects

After more than two decades of reforms underwent in order to democratize public
administration, one could concede that this process is far from being over. Moreover, some
progress which has been made was merely formal and points out to the discrepancy between
political power and civil society, this dissonance being even more conspicuous when it comes to
public administration. Generally speaking, democracy might be defined as the balance between
political power and civil society, so it is only natural that, when one of these two forces is feeble,
the other one becomes prone to excess and abuse.This is easy to notice through observing the
evolution of the distribution of power during periods of reformation, which is the most accurately
depicted through the social perception of public administration. Polls and various warnings coming
from the media reveal the fact that Romanians have little confidence in public administration,
which can only worsen its crisis. The fact that, in many cases, people tend to develop an attitude
of ,tolerance towards bad administration”30 is even more disquieting, since citizens end up getting
adapting to this situation, ceasing opposition, this stance being in itself dangerous, since it is
easily adopted and defines the political and administrative culture of a state3!.

The current state of Romanian administration, defined by a lack of professionalism and
by insecurity, has led to ,the downfall of administration, which had been already tainted by
centralism and bureaucracy”32. There are certain authors3 who have pointed out that the goals of
the reform offin public administration were, in many cases, merely strategic or political objectives,
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and that the entire process of reconstructing the local public administration boiled down to simply
.Lembellishing” it through adopting certain normative acts in accordance with the European model
of public administration. Despite this, the core issues in the matter of Romanian public
administration remain critical, since neither institutions/authorities, nor citizens have expressed
responsiveness or receptivity towards the thorough reformation of some institutions and (legal)
procedures.

In order to properly function, the administration needs the citizens’ support, in the same
way that the citizens depend on the services provided by the administration. So as to best of
consistency, quality and efficiency upon the measures taken to support the reinforcing of
democracy of administration, one must first of all work on adjusting the balance of power between
the citizens and public administration34. This readjustment must be made through education, since
excessive power acquired by the public administration during the process of democratization can
only be genuinely subdued, restrained and even censored by well-informed, educated citizens.
This crucial solution towards a solid and viable reform may seem abstract, but item bodies the
plague inflicted on the collective mind of the Romanians by the communist regime. Without
overcoming ignorance, obedience and even the enmity towards actively contributing to building
and expressing the citizens’ best interest, we shall keep establishing un stable ground work and
we can expect, at the most, only feigning the process of reforming and reinforcing democracy.
Weary of simulating democracy under the communist regime, but even more weary of the
degenerate results of misunderstood and poorly applied democracy, we are finally coming to
understand that democracy primarily, and, more specifically, administrative democracy can be
attained only through educationss.
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Abstract: Territory is an important criteria in the definition and operation of a state. The state does not
exist outside and does not work well with an underdeveloped area. Administrative division of the state
interests equally, as both state power and local communities, there by taking a load of social and
political importance. State seeks primarily to the administrative-territorial structures that create them
can more easily manage and govern society. This was exacerbated during the communist era when
power was concentrated in the hands of one person (dictator) and the company subject to one-party
doctrine. It is a truth with axiomatic value that in a state can’t exist only central government agencies.
This is relevant when talking about democratic states because the communist experience has shown
us otherwise. Although public administration included both central bodies that watch over the general
interest, that interest is merged with the Communist Party, were listed various organs of local
administration, however, the authority of the central competency were enslaved. State control and
manipulate the entire administrative apparatus. Changes that have occurred in the Romanian
communist regime once their imprint on the administrative-territorial state. During the communist
regime tried to organize the territory in terms of administrative regions, districts and communes,
copying the Soviet model, but this model was quickly abandoned, being reintroduced counties, cities,
towns and villages, the organization has continued to today. After two decades of transition, the
administrative organization of the Romanian territory issue raises many issues including the
introduction of regions as administrative territorial units. They are regarded with scepticisms, is
correlated with the communist period, although experience has shown that European countries impose
regions is the path to progress.

Keywords: territory, administration, Romania, organization, regions.
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Any territory to be controlled must be divided. The division is an attribute of the exercise
of power. Changing political code was almost everywhere accompanied by new rules and
territorial divisions’. Administrative division of a country, achieved through legislation, is an
element of the superstructure of cardinal importance, because the system brings the subsystems
of state and local government, within politics and organize territorial, economic and social life of
the nation. Administrative organizational models adopted are always imposed by concrete
historical conditions, geopolitical, economic and social?.

Administrative-territorial ~ structure, once created, acquired during a relatively
homogeneous character are becoming economically and mental spaces of belonging. They are
tools of statistical operation. Therefore, the economic and recorders, creating new administrative-
territorial division frames usually generate economic rebound in the early stages of implementing
tedious situations according to statistical information and regional comparisons3.

1. Administrative-territorial organization of Romania's communist period

Established Communist Party to power in Romania in 1945 attempted seizure followed
all state institutions of itself overthrow the existing constitutional, facts that led eventually to take
over control of the entire political, administrative and economic.

The organization imposed by the Communist Party was not the original one, a result of
concerns the improvement of the country, but rather was offered by the Soviet model, so that the
new constitutional regime inaugurated in 1948 and 1952 Constitutions were just to copy
organizational structures of the Soviet Union.

Introduced new principles, on which was intended functioning of state institutions, had
nothing to do with constitutional rule, claimed constitutional provisions stipulating showing interest
obligations and civic rights and to ensure effective control of the Communist Party administration?.

In 1950, the communist authorities decided to change the root administrative
organization of Romania, copying the Soviet model, with a structure on three levels: regions,
districts and communes. Urban cities were divided into interest republican, regional or districts.
These provisions were contained in Law no. 5 of 8 September 19506.

Region represents the economic administrative unit delimited territorial, on which the
state bodies were support directly, being subordinate. The region was composed of district and
regional subordination cities.

District was a territorial unit, operative economic, political and administrative, which
consists of subordinate district towns and villages. District wass directly subordinated to region.

Common represented administrative and economic unit delimited territorial and this
consists of one or more villages close. The village was directly subordinated to the district.

Attitude changed at the mid 60's, the communists said the independent political PCR
against the Communist Party of the Soviet Union amounted to a true statement of independent
Romanian state against Sovietics. One of the many consequences of this transformation was the
internally return to traditional territorial administrative units, this is ruled by Law no. 2 of 16
February 19687, which restore county, town and village as the basic unit of territorial
administrative organization of the country.

Return to the administrative tradition not only resumed but the reintroduction of counties,
as in terms of territorial organization of communes, Law 2/1968 has undertaken a dramatic
territorial restructuring for rural inhabitants. Thus, under the pretext of a systematic planning and
localities, mainly aimed at increasing the efficiency of agricultural production were abolished many
traditional villages, their inhabitants being displaced forcibly the territories of other localitiess.

Essential motivation to create new administrative-territorial structure was to create a
more equitable and balanced distribution of productive forces in the territory.
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In the explanatory memorandum of the law, the development was considered the need
to harmonize the administrative-territorial qualitative changes occurred in economic development
throughout the country and the changes that have taken place in the population structure, profile,
extent and the life of towns and villages. In the terms of name of counties, were considered
historical traditions and current importance of geographical areas or cities.

Article 1 of the Act? states that the Socialist Republic of Romania is organized in the
following administrative territorial units: county, town and village. The counties are composed of
cities and towns.

Bucharest, the capital city, is organizing on 8 sectors. The law established cities being
municipalities, 45, which were added in June 1968 Ramnicul -Valcea.

Law no. 57 of 26 December 1968 local government regulated activity by the end of 1989.

With the general collapse of the socialist statist economy, after 1989, new counties
established in 1968 have fallen sharply as economic, especially industrial. In contrast, traditional
industrial districts and high-level central office, and know generally prospered relative
demographic pressure from the concentration of investments, the fund urban infrastructure and
traditions have generated and generate highly qualified workforce.

2. The main trends in European territorial administration

From the 60’s, the general trend in European countries is to merge small towns larger
local government units. Almost all countries in western and northern Europe have reduced the
number of municipalities in the second half of the twentieth century.

Many European countries have opted for grouping developed towns and villages in the
larger municipalities.

In most cases, this process took not the form of single episodes, number of
administrative units gradually decreasing over the past 50 years. In some countries this process
has been guided by economic objectives to increase efficiency of public services by channeling
resources into public investment, opposed to subsidization of small municipalities. In others,
territorial amalgamation was the result of reforms promoted by the central authorities. The few
countries, although they encouraged fragmentation usually favored municipal cooperation for
service on larger areas. Most studies on issues related to the size and efficiency of local
government administrative units using population as the primary unit for analysis.

This is mainly due to the inevitable link between the level of local government revenue
and service delivery costs per capita. Administrative-territorial area and population density and
residential settlements, also influence the effectiveness of local authorities, but not to the same
extent as the population.

According to traditions, geographical conditions, political interests and other important
factors, average population size of administrative units of the first level in EU countries varies
between 1510 (Cyprus) and 150 000 people in the UK.

Average population of a territorial-administrative units in the European Union is less than
5530 inhabitants what the optimum size often (5000 inhabitants), which allows achieving
maximum efficiency in service delivery.

It is quite clear that to determine whether the general European trends in territorial
governance can be applied in a particular country is necessary to analyze deeply the situation of
that country. Even in a country the same factors that encourage or discourage building in different
regions can vary greatly depending on the circumstances of each region.

Solutions to problems are always territorial fragmentation and adapted to specific country
needs and implementing recipes from outside, even in apparently similar circumstances, is
difficult. Such geographical, economic and political, such as size, shape, topography, altitude, the
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ethnic and economic profile of the country and the national settlement structure always have an
impact on its administrative-territorial division.

3. The period of transition

After the collapse of communism in December '89, Romania has faced serious
difficulties in adapting to the realities of capitalism.

First, the past, the economic, but also social and political, had a say in determining the
course of transition. Of the former communist countries, Romania and Czechoslovakia had the
most centralized organization. Romanian state control 95% of the economic sector, unlike other
countries with the same political system. Second, Romania hasn't benefited from structural
changes after the fall of communism. A radical transition model would have two advantages:
pressure to capitalism and training institutions needed to prevent the formation of interest groups.
A radical transition and promote rapid growth and ensure the maintenance of a reasonable level of
inflation.

Unfortunately, in Romania the transition to a capitalist society has encountered a lack of
information and people concerned about the change. At the same time, the shared political
resistance to change. This is because included former Communist Party members and employees
of state companies or members of trade unions, for which the previous regime was one
comfortable. Propaganda slogans such as "we do not sell our country” and the nation by easing
restrictions to attract support before 1989 had contributed to the adoption of a gradual transition
program.

The opposite was the other former communist bloc countries, where liberalization was
done suddenly. Although a gradual program of transition was more acceptable to public opinion as
cost, even if high, would appear in a long period of time.

Last Romania's administrative reorganization, decided in 1968, was the result of two
years of study. At least that Communist leaders in official documents of the time, even daring
them to propose redistribution of Romania from day to day.

Counties were to include a territory smaller providing direct links to cities and towns that
goes into them, thus creating conditions for the solution of operational tasks and authority of
incumbent local governing bodies.

It was intended that each county to be a political subdivision of the complex economic,
social and cultural, including cities, industrial centers, commercial and cultural routes of
communication, they argued.

The current regime decision was taken quickly though that measure administrative-
territorial reorganization is not recommended without a substantial analysis of the socio-economic
impact. Characteristic of this period is the tendency administrative division of the communes and
the promotion of new cities, political decisions have a great impact on urban development.

The tendency of the rural administrative division occurs amid a decline in rural population
in 1998 compared to 1966 has reached alarming levels: decrease of 30-50% in 26.2% of the total
number of common and decreases above 50% in 5 % of all common according to Law no.
351/20011,

The abuse promotion of new cities is the result of local political ambitions desire
composing the central level to improve the current statistics, the large share of population living in
rural areas placing Romania on the last places in Europe.

Between 2002 and 2004 a series of communes with some level of economic
development and urban facilities were converted into cities. Most of them however are far from the
standards imposed by law for urban areas.
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We believe that this issue should be regarded with great reserve at least from three
respects: first, from a budgetary perspective, the current fragmentation of some of the counties
would be an expensive step.

Territorial reorganizations are usually in times of economic boom for the complex problems that
appear to be supported financially.

Secondly, the question is how functional units would be newly created. Some local pride
are masked by arguments which are not present, because the relative stability of the current
administrative divisions, led to changes in time the relationship between administrative units, so it
is questionable whether the return to the old territorial divisions would provide more rational
solutions of administrative organization.

Third, the current debate about the favors higher territorial division, one of the regions,
the current fragmentation of districts, as part discordant.

On the other hand, approaches a point outside the long-term strategic plan, risks
generating administrative territorial units ephemeral and unsustainable.

The project on administrative-territorial reorganization of Romania is a very controversial
project, which displeases the local government representatives in the territory.

Currently, about 2,100 are communes in Romania who are under 5,000 residents. This
means that under the project, the joint would be about 2,100 villages subordinated to larger towns.
It would not have mayors, deputy mayors, councilors and any budget. It depends on so-called
common centers that would establish prefect.

The draft states that the mayor of the future will belong to villages will appoint one
representative for each village belonged, would follow to issue various certificates and centralize
the problems of citizens.

In terms of cities and municipalities, there is now one of 320, 117 are under 10.0001
inhabitants, so it should become common, according to the project. Other almost 60 municipalities
are under 50.0001 inhabitants, so they should become cities.

Cities and villages in Romania have increased over the past 20 years, and in some
areas close taxes come from people not even to pay salaries of the municipalities. In the last eight
years have appeared over 200 cities, towns and villages. Number of cities increased very much
and the joint too.

4, The current state administrative-territorial

The current administrative configuration of the country consists of 41 counties, plus
Bucharest, 320 cities, 97 towns, 2860 communes and 13,089 villages.

The county is run by a prefect, who is central power territory. Economic power, in turn, is
controlled by the County Council led by a president. This county council building and adopt
budgets and coordinates the county investment policy. In the villages and towns mayor returned to
the institution. It is directly elected by voters mass voting of the administrative unit. Local Council
is the deliberative body composed of elected councilors.

More recently (after 2000), following a sharp fall in urban population, population decline
due to general (process compensatory) was amplified the practice of declaring the "new cities".
These are former municipal centers, which have some superior infrastructure, but are far from
reaching qualitative parameters imposed by the rigors of contemporary urbanism. They are more
the product of political influence of the ground.

Administratively, the capital, Bucharest city is divided into six sectors, each sector being
led by a mayor and city council.

Given the complex issues facing urban municipalities, especially those of large cities,
their work is carried on special commissions.
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In addition to dividing the counties, Romania is divided into eight development regions
corresponding to NUTS-2 divisions of the EU, but without administrative responsibilities.
Developing regions refer to Romania's regional subdivisions created in 1998 and are used mainly
for coordination of regional development projects. Developing regions are not administrative units,
not having legal personality, the result of an agreement between the county council and local
council. Development regions of Romania, named after geographical position in the country, are:
Northwest, Northeast, Southwest, Southeast, South, West, Centre, Bucharest and lIfov.

5. Legal administrative-territorial reform

Administrative division of Romania is provided for both the Constitution and other laws.
Article 3 (3) of the Romanian Constitution' establishes an exhaustive list of forms of spatial
Romania administratively as: common, city and county. Article 18 of Law no. 215/200112
establishes, as well as common forms of territorial organization, city and county. Where to deduce
that the only way possible administrative-territorial arrangement in Romania are set by the
constituent and the only constitutional way to introduce new forms of organization of the territory
consists of a revision of the Constitution. This review may take place following the procedure
provided for in art. 150-151 of the Constitution'3, which invariably involves completion of certain
stages. With this procedure initiated by the competent authorities (President of Romania, at least
one quarter of the deputies or senators or at least 500,000 citizens with voting rights), Parliament
adopted a law review by a qualified majority, which must be doubled later by a favorable vote by
the electoral body consulted by the referendum?4.

Law no. 3/20005 on organization and holding of referendum states in art. 2 (1) (a) that
the national referendum is the form and means of direct consultation and expression of the
sovereign will of the Romanian people on constitutional revision. Also, in art.6 (2) provided that the
organization and holding of a referendum on constitutional revision are bound by its outcome.

Use of any other techniques such as adopting a constitutional ordinance, government
accountability, adoption of an organic law on the amendment forms of territorial organization and
means violation of the Constitution is unconstitutional®®.

The administrative-territorial reorganization process, namely the administrative-territorial
delimitation, in addition to legal criteria, mandatory, must take into account the compliance criteria
and objective factors'” such as:

- A geographical basis - a key element of administrative-territorial boundaries is the
configuration of the landscape and water;

- Economic criteria, covering material and financial resources necessary for development
- Demographic, administrative unit of population, its structure and employment potential;

- Historical criteria - administrative boundaries is envisaged that the joint work or the city
over its history and economic results of social, cultural and spiritual achieved over time;

- Criterion specificity administrative unit, reflected particularly common traditions and
customs.

6. Administrative “reform” or political strategy?

Administrative division of a state achieved through legislation, is an element of crucial
importance, because the system brings the subsystems of state and local government, fall,
territorial politics and organize economic and social life of the nation'8. Thus, territorial and
administrative modernization is an extremely important process whose implementation requires a
long time. Detailed studies are needed on the impact it could have a reform on population, on
balance society, on the relationship between the representatives and those who are represented.
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Also, it must been taken into account all advantages and disadvantages would require a
reform in this respect. In politics, the media and in the literature are circulated many models
regarding reorganization or improving the administrative-territorial system of Romania.

According to a model proposed by the current political class in charge of the State,
administrative-territorial reorganization should be done by reducing the number of existing
counties. Keeping counties as administrative-territorial entities, but their numbers decrease would
constitute a "genuine reformadministrative”. Arguments in support of this proposal is based on
economic issues, among which is invoked attracting grants offered by the European Union in
support of Member States. This, however, was denied by the European Commission on regional
policy Romania considers that the reorganization will not cause changes in current flow of grant
funds. This is due to the time when advanced development programs. Urgency is needed for
effective implementation of development programs 2007-2013 in Romania.

It is expected to focus efforts on the successful implementation of operational programs
in the current period, the current structures for these programs were designed and agreed
between the Commission and Romania. Interesting arguments were represented by the fact that
the current division of the territory in 42 counties would not meet the efficiency criteria required, it
would encourage a ratio of non-subordination between central and local (as required by law) or
not a suitable medium for local economic development!®.

"Reform" administrative-territorial should include widening the main objectives of local
autonomy, distribution of powers within the local administrative units and creating the appropriate
framework for their development. Political discourse finality skipped the whole process of reform,
citizen. Is discussed constantly about the area and administrative units but there is no public
consultation in this regard. Why omit the substance, core, the whole process? Also, decoupling
administrative reorganization of constitutional revision was a successful strategy as reconfiguring
a map, take into account, beyond doubt, the dominant political color of the current districts and
new districts, higher will be configured so as to obtain desired color apolitical government as a
whole new administrative territorial units0.

Or maybe the question of reorganization, a torch was designed to disturb the public
attention from real issues facing our country effectively.
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